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A Report to The Reader 





HIS DEPARTMENT has the thought 

that, for a change of pace, it would be 
a good idea to take a look at one or two 
points of insurance law in Canada, as evi- 
denced by a few recent decisions, 

Here is one: 


The insured failed to disclose that he had 
visited a doctor, with symptoms similar to 
those of an ulcer patient only a short while 
before he applied for a nonmedical life in- 
surance policy. A post-mortem examina- 
tion revealed that he had no ulcers. Was 
the insured’s failure to disclose his visit 
to the doctor a misrepresentation so mate- 
rial as to permit the repudiation of the policy? 


It seems that it was. The court reasoned 
that materiality depends on whether the 
concealed facts if disclosed would have in- 
fluenced the insurance company in deciding 
whether or not to accept the risk or to ask 
for a higher premium. Shields v. The North 
American Life Assurance Company. 


Another: 


A certain automobile theft policy excepted 
theft by employees who were engaged in 
the operation, maintenance or repair of in- 
sured vehicles. A theft was perpetrated 
by an employee who was not specifically 
employed to drive or service the trucks but 
had been permitted to drive on one or two 
occasions. Was theft by this employee ex- 
cepted by the policy? The answer is no. 
Underhill v. London & Edinburgh Insur- 
ance Company. 

This one might have limited application: 


It concerns insurance in a mutual com- 
pany—where the insured allows himself to 
be described in a fire policy as owner, when, 
in fact, he is a lessee, the policy is null 
and void. The true nature of the insurable 
interest was not specified. Furthermore, in- 
surance in a mutual company is restricted 
to owners, so that its liabilities may be se- 
cured against the property of owners who 
are both insurers and insured. Lussier v. 
La Compagnie d’Assurance Mutuelle Contre 
le Feu de St. Roch d’Orford. 


Is this being too tough on the broker? 


An insurance broker, as agent of an in- 
sured, misdescribed the property to be 
insured. When loss occurred, the insured 
was deprived of payment from the insur- 
ance company. Can he be indemnified by 
the broker? 


Blackburn v. Van Den 


Answer—yes. 


Bossche. 
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Criminal Guilt 


Of interest to the average man and to 
lawyers generally, as well as to theft in- 
surers in particular, should be a conference 
under the sponsorship of the New York 
University School of Law on the subject 
of “Criminal Guilt.” The papers presented 
at the conference by an anthropologist, a 
criminologist, a psychiatrist and a_ philos- 
opher, as well as comments by members 
of the discussion panel, have just been pub- 
lished in pamphlet form as the second of 
a series entitled Social Meaning of Legal 
Concepts. 

The problem of what to do about crime 
has plagued many peoples and civilizations. 
In the early days of the English common 
law, as today, it was thought by many that 
the severity of punishment would operate 
as a strong deterrent to crime; consequently 
it should not be surprising that for a long 
time every felony was punishable by death. 
That this theory had some shortcomings, 
to say the least, was demonstrated by the 
fact that pickpockets did their greatest 
business at the public hangings of other 
pickpockets. Some seek to explain this 
today by suggesting that pickpockets and 
certain other types of criminals spend years 
in becoming skilled in their “trade” and 
that no amount of threatened punishment 
will deter them from practicing a skill s« 
painfully developed and so gratifying in result. 

Others have suggested that the whole 
basis of crime lies in unfavorable environ- 
ment. For supporting data they have 
pointed to the high incidence of crime in 
those areas of large cities where there are 
crowded slums, high disease rates, low 
standards of subsistence and education, and 
people of recent immigrant stocks having 
conflicts not only with other groups but 
also with their own native-born children 
who soon acquire a set of values different 
from their parents’. Limitations on this 
theory, in turn, have been pointed out by 
the well-known criminologist of Harvard 
Law School, Professor Sheldon P. Glueck, 
who asks: “Why are not all children born 
and raised in such areas criminals? Why 
are fewer than a majority criminal?” While 
these questions are easier to ask than to 
answer, they may allow the inference that 
there is some hereditary factor present; 
i. e., it may be that there is considerable 
variation among individuals with respect to 
their innate capacity to resist criminal im- 
pulses when they live under very unsatis- 
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factory environmental conditions. As yet 
there is not much specific evidence on 
this point. 

Early training and indoctrination in proper 
conduct has likewise been emphasized as 
an answer to the problem of high crime 
rates. Yet, the home as an institution has 
been with us for some time, and its effec- 
tiveness in preventing crime has not been 
improving; and the churches have been 
their own severest critics, some clergymen 
claiming the existing modes of religious 
education have proven inadequate to the 
task of indoctrinating the young with a 
strong set of positive social values. 

Attention has also been directed to the 
“cure” of criminals. The nature of our 
factory-like penitentiaries, the near nonex- 
istence of peno-correctional treatment, the 
parole system and the indeterminate sen- 
tence have been among the most conspicu- 
ous subjects of controversy in this regard. 
Thus it is said that a criminal’s work should 
be fitted to his own psychological needs 
and that the regimentation found in our 
large prisons is as far from this ideal as 
it is possible to get. While it is true that 
the few experiments which have tested this 
theory in England and the United States 
have produced some encouraging results, it 
is also true that many criminals have proved 
incorrigible and that all forms of treatment 
have proved ineffective in mending their 
ways. Most experts on criminology con- 
sider the parole system a very valuable de- 
vice to help the criminal adjust to social 
living upon his release; but ‘journalists have 
been unsparing in their criticism of “abuses” 
of the system, and the remainder of society 
has not been too sympathetic in helping the 
criminal to get a job and otherwise live 
with dignity. The indeterminate sentence 
has been claimed by some experts as a step 
in the right direction by preventing further 
crime by those convicted and by deterring 
others from committing the same crime; 
however, it has been the object of bitter 
attack by criminals who do not think they 
receive a square deal, by lawyers and even 
by some criminologists. Even if the ex- 
perts were sure of the direction which 
change should take, the necessity for the 
approval of Mr. Average Man would pose 
mean obstacles in the path of such change: 
it would be very expensive in dollars and 
cents to change the existing system; and 
the average man considers himself very 
nearly as expert as one can be in deciding 
the proper treatment for criminals. 

There are a number of provocative ideas 
on this broad subject in the pamphlet 
already referred to: Social Meaning of Legal 
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Concepts. As an example we have chosen 
the following excerpts from legal anthrop- 
ologist Karl N. Llewellyn’s article: 

“The fact is that the ‘legalism’, so-called, 
of our legal system’s approach to serious 
crime represents indeed considerable real 
legalism and blindness on the part of the 
legal profession; but it represents even 
more . . . a set of policy-choices of 
which legal rules and procedures and law- 
yers’ attitudes are but reflections—though 
sometimes distorted reflections. 

“The basic policy-choice is that of dis- 
trust of officials. It is expressed in require- 
ments of criminal procedure which shackle 
all efforts to cope with serious crime. It is 
expressed in similar requirements about the 
rules of criminal law. It is expressed in 
an adversary system of trial which has been 
developed to the point of sometimes absurd 
and function-defeating excrescence. ‘ 

“Surely all of such matters are humanly 
capable of being worked out by measures 
which are reasonable rather than piddling, 
purpose-guided rather than form-ridden, 
moderately and reasonably flexible rather 
than petrified.” 


Institute on Life Insurance 

A two-day institute in the field of life 
insurance will be presented by the South- 
western Legal Foundation in Dallas, Texas, 
on May 11 and 12, 1950. The list of speak- 
ers includes well-known insurance special- 
ists from such points as Boston, Chicago, 
Newark and Dallas, some of whom are uni- 
versity professors. The topics to be dis- 
cussed are the following: (1) Life Insurance; 
(2) Pensions and Pension Trusts, and 
Group Insurance; (3) Community Property 
Angles of Life Insurance; (4) Nonforfeiture 
Provisions of Policies and Settlement Op- 
tions; (5) Taxes and Life Insurance; 
(6) Business Insurance; (7) Investment 
Aspects of Life Insurance; (8) Estate An- 
alysis and the Part Insurance Plays in It. 

The registration fee for both days will 
be $25, for one day $12.50. Inquiries may 
be directed to Mr. Gordon R. Carpenter, 
Executive Secretary, Southwestern Legal 
Foundation, 1218 Republic Bank Building, 
Dallas 1, Texas. 


The Case of the Loan Receipt 

An article with the above title was pub- 
lished at page 820 of the October, 1948 issue 
of this JOURNAL, where the author, Mr. 
Sidney N. Zipser of the New York Bar, 
proposed an amendment to Section 210 of 
the New York Civil Practice Act so as to 
permit a person, firm or corporation execut- 
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ing a loan receipt to bring his action with- 
out joining the party in interest. 

We can now report that substantially the 
same amendment there proposed by Mr. 
Zipser has now been enacted. The follow- 
ing is a copy of the bill: 


“AN ACT to amend the civil practice act, 
in relation to the prosecution of an action 
by the real party in interest. 


“The People of the State of New York, 
represented in Senate and Assembly, do 
enact as follows: 


“Section 1. Section two hundred ten of 
the civil practice act is hereby amended 
to read as follows: 

“Section 210. Action to be brought in 
name of real party in interest. Every ac- 
tion must be prosecuted in the name of the 
real party in interest, except that an execu- 
tor or administrator, a trustee of an ex- 
press trust, an insured person, corporation, 
joint-stock association or other unincorpor- 
ated association which has executed to his 
insurer either a loan or subrogation receipt, 
trust agreement, or other similar instrument, 
a person with whom or in whose name a 
contract is made for the benefit of another, 
or a person expressly authorized by statute, 
may sue without joining with him the person 
for whose benefit the action is prosecuted. 


“Section 2. This act shall take effect 
September first, nineteen hundred fifty and 
shall apply to pending actions.” 


Auto Inspections 


How many people really understand and 
appreciate the true value of state-required 
inspection of their automobiles? Many 
drivers overlook the real objective of this 
procedure—protection of their lives on the 
highway by making sure their car and all 
other cars are free from mechanical defect. 

Considering the percentage of fatal high- 
way accidents caused by unsafe vehicles, 
WATCH magazine, American Mutual Lia- 
bility Insurance Company home and high- 
way safety quarterly, maintains that the 
value of periodic inspection, whether as re- 
quired by the state or as voluntarily secured, 
cannot be underestimated. 

The fact that you own a new automobile 
does not eliminate the necessity for having 
it checked over. Garagemen report a sur- 
prising number of defects in new cars— 
“wild” lights, improperly adjusted brakes, 
out-of-line wheels, etc. To the drivers of 
older cars who may doubt the ability of 
their cars to pass the test allowing them on 
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the road, WATCH suggests an overhaul, 
for it is better not to drive at all than to 
endanger your family and yourself as well 
as others on the highway by driving an 
unsafe car. 

Thirty-four states do not require periodic 
inspection. If you are a resident in one of 
these, WATCH advises you to have it done 
at least every six months yourself. 

“Wall-eyed,” cross-eyed or up-and-down 
lights can cause other drivers to have acci- 
dents, as well as reduce your own visibility 
at night. Bad tires, too quick or loose 
brakes, absence of a horn, nonoperative 
rear stop lights, nonoperative windshield 
wipers—all of these are accident causing. 
State inspection or voluntary inspection on 
your own part will correct these accident- 
causing conditions and make your car a 
safe one to drive. 


Briefs 


@ Last year 31,800 Americans were killed 
and 1,564,000 were injured in traffic accidents. 


e@ There were 93,000 more persons injured 
in motor vehicle accidents in the United 
States last year than in 1948. 

@ In 1949, 9,350 pedestrians were killed 
and 269,000 were injured in the United 
States. 

© Twenty-five per cent of all drivers in- 
volved in fatal automobile accidents in the 
United States last year were between the 
ages of eighteen and twenty-four. 

e@ Ninety-seven per cent of drivers in- 
volved in automobile accidents in the United 
States last year had at least one year’s driv- 
ing experience. 

@ Male drivers in 1949 were involved in 
more than ninety per cent of all United 
States automobile accidents. 


e Three out of four traffic accidents 
happen in clear weather on dry roads, 

@ About seventy-five per cent of last year’s 
automobile accidents were caused by drivers 
of passenger cars. 

@ You are more than four times as likely 
to be killed in an automobile accident be- 
tween seven and eight in the evening as you 
are between seven and eight in the morning. 

@ You are more than seven times as likely 
to be injured in an automobile accident be- 
tween five and six in the evening as you 
are between six and seven in the morning. 

From The Travelers Insurance Company, of 
Hartford, Connecticut, 
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Federal — State 


Amended Life Insurance Tax Bill 
Passed by Senate 


The Senate, on April 13, passed with 
amendments H. J. Res. 371, which corrects 
the formula used in computing income taxes 
of life insurance companies. 


The report of the Senate Finance Com- 
mittee (S. R. 1434, April 10, 1950) explains 
the problem to be solved, as follows: 


“Under existing law life insurance com- 
panies are required to pay a tax on invest- 
ment income only. Investment income 
consists of interest, dividends and rents. 
Investment expenses are allowed as a de- 
duction, and against the resulting net in- 
vestment income there is allowed a special 
deduction, called the reserve and other policy 
liability credit, equal to a specified percent- 
age of the net investment income designed 
to represent the amount required to meet 
commitments to policyholders. This per- 
centage is determined from year to year by 
the Secretary of the Treasury, in accord- 
ance with a statutory formula, on the basis 
of representative industry-wide data for the 
preceding year. The income remaining after 
application of this special deduction is sub- 


“ject to the same rates of tax as apply to 


ordinary corporations. 

“The significant element in the percent- 
age figure used to calculate the reserve and 
other policy liability credit is the relation- 
ship between the reserve earnings allow- 
ance of the industry as a whole and the net 
investment income of the industry as a 
whole. The reserve earnings allowance is 
computed by applying a statutory average 
rate to the industry’s reserves. This statu- 
tory rate consists of an average of two ele- 
ments: a fixed 31%4 per-cent element, weighted 
sixty-five per cent, and the average of the 
industry’s assumed rates, weighted thirty- 
five per cent.” 

In the years 1947, 1948 and 1949, the credit 
ratio exceeded 100 per cent. This meant that 
the deductions from net investment income 
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were larger than the income itself, so that 
the tax base vanished and the tax liability 
of life insurance income was reduced to 
zero. The fact that the credit ratio exceeded 
100 per cent was due primarily to the fixed 
element in the formula used to determine 
the reserve-earnings rate. 


The House-approved bill adopted a for- 
mula for the years 1947, 1948 and 1949, 
which eliminated the arbitrary 3% per cent 
fixed element, basing the reserve and other 
policy liability credit ratio exclusively on 
the average experience of the industry in 
the preceding year. 


The Senate retained the House formula 
for the years 1949 and 1950, but did not be- 
lieve it advisable to apply the formula retro- 
actively. In most instances, the books of 
the companies have been closed; in some 
cases no reserves were established to cover 
federal tax liability. Furthermore, the Sen- 
ate was doubtful that a retroactive tax would 
be constitutional. 


According to the Senate Finance Com- 
mittee’s report, the bill will result in addi- 
tional revenue of $112,000,000. Of this 
amount, $42,000,000 will be derived from the 
year 1949 and $70,000,000 from the year 
1950. The House bill, which applied to the 
years 1947, 1948 and 1949, was estimated to 
yield approximately $98,000,000. The report 
made it clear that the stopgap remedy pro- 
vided by H. J. Res. 371 is extended to 1950, 
but that it is intended only as stopgap legis- 
lation until a permanent plan for taxation of 
life insurance companies can be developed. 


The bill, as amended by the Senate, will 


now be considered by a conference com- 
mittee of both houses of Congress. 


State Legislation 


Eight state legislatures are in session: 
California, Massachusetts, Michigan, Mis- 
sissippi, New Jersey, Rhode Island and 
South Carolina. 
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Accident and health insurance .. . All 
accident and health policies issued or de- 
livered in Virginia must contain a provision 
that no claim for loss or disability which 
occurs or commences after the policy has 
been in force continuously for two years 
from the date of issuance shall be reduced 
or denied on the ground that a named con- 
dition or disease not specifically excluded 
existed prior to the effective date of the 
policy (H. B. 400, approved March 15, 1950). 
... In Texas, actions to recover indemnity 
under a policy of accident and/or health 
insurance may be brought in any county in 
which the policyholder resided at the time 
of the happening for which indemnity is 
sought or in the county in which the policy- 
holder resided at the “date of the policy” 
(H. B. 156, approved February 27, 1950). 


Contributory negligence . . . The Massa- 
chusetts Judicial Council has been requested 
to conduct an investigation concerning ap- 
portionment of damages due to contributory 
negligence and to include recommendations, 
together with drafts of legislation, in its 
annual report for the year 1950 (H. B. 2190, 
approved February 3, 1950). 


Cooperative life insurance companies .. . 
Under the provisions of the New York In- 
surance Law, a plan of a cooperative life 
insurance company to convert to a mutual 
life insurance company must be approved at 
a special meeting by a majority vote of all 
members, each of whom holds a life insur- 
ance policy which has been in force for at 
least one year prior to the meeting. This 
law has just been amended to provide that 
the plan must be approved by a majority of 
all members, each of whom holds a life 
insurance policy, or an accident and health 
insurance policy or a hospitalization policy 
which has been in force for at least one 
year prior to the meeting. In addition, a 
provision has been added that every mem- 
ber eligible to vote shall be entitled to one 
vote only, regardless of ‘the number or the 
type of policies held by him (S. B. 368, 
approved March 7, 1950). . . . Under the 
provisions of a Virginia amendment, pro- 
ceedings may be brought against cooperative 
life benefit companies in any county or city 
in which the cooperative maintains its prin- 
cipal office or in which the insured. resides, 
or in case the insured is dead, in the county 
or city in which the insured resided at the 
time of his death (H. B. 444, approved 
March 11, 1950). 


Financial responsibility . .. Maryland has 
amended its financial responsibility law to 
permit the lifting of the suspension of an 
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operator’s license if the operator files with 
the Commissioner of Motor Vehicles satis- 
factory evidence that the parties have reached 
a mutually satisfactory settlement of all claims 
(H. B. 172, approved March 28, 1950). . . . 
3y another amendment, Maryland has pro- 
vided for the restoration of a driver’s license 
if the judgment debtor, in addition to fur- 
nishing proof of future financial responsibility, 
gives satisfactory evidence that the judg- 
ment debt against him is not valid and is 
not admissible in evidence (S. B. 39, approved 
March 28, 1950). ... Beginning July 1, 1950, 
persons living in New York may furnish 
proof of financial responsibility by deliver- 
ing to the Commissioner of Motor Vehicles 
the sum of $15,000 in cash or securities which 
may be legally purchased by savings banks 
or for trust funds. This amendment applies 
to persons who previously have made de- 
posits of money or securities with the Com- 
missioner (S. B. 266, approved March 27, 
1950). 

Foreign fraternal insurers . Foreign 
fraternal insurers applying for a license to 
do business in Massachusetts must now in- 
clude in the information filed with the In- 
surance Commissioner a list of the names 
and addresses of their officers and agents 
(S. B. 240, approved March 15, 1950). 


Fraternal benefit societies . . . A Massa- 
chusetts fraternal benefit society, with the 
approval of the Insurance Commissioner, 
may provide in its constitution or bylaws for 
a system of absentee voting, other than by 
proxy, under which absent members may 
vote for officers and directors and upon the 
adoption of amendments to the constitution 
and bylaws. However, the Commissioner 
may not approve a provision for absentee 
voting unless he is satisfied that the proce- 
dure is necessary to obtain adequate repre- 
sentation of the membership at the election, 
and unless he is satisfied that the ballots will 
be carefully guarded against disclosure of 
their contents until counted at the central 
meeting place. Members must be furnished, 
thirty days in advance of the election, with 
copies of the proposed amendments to the 
constitution or bylaws (H. B. 761, approved 
March 15, 1950). 


Group insurance... The board of educa- 
tion of any Georgia county having a city 
with a population of 200,000 or more, lying 
wholly or in part within its boundaries, may 
enter into contracts for group life, health 
or accident insurance covering its employees 
and may pay a portion of the premium cost 
(H. B. 798, approved February 16, 1950). 

In addition, Georgia “counties, county 
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boards of public instruction, cities, govern- 
mental units, departments, boards or bureaus 
of the State of Georgia, or of the cities and 
towns thereof,” are authorized, with the 
consent of their employees, to deduct from 
the salaries and wages of their employees 
and to remit to an insurance company an 
amount to pay premiums for group insur- 
ance for the employees (H. B. 868, approved 


February 17, 1950). 


Hospital and medical service corporations 
... A hospital service corporation in Ken- 
tucky may be wholly reinsured by, merged 
or consolidated with, or converted to a stock 
or mutual insurance company, in accordance 
with a plan approved by the Insurance Com- 
missioner and a majority of the members or 
certificate holders. The Commissioner may 
disapprove a plan which does not provide 
members with financial safeguards at least 
equal to those previously existing or a plan 
which is unfair or inequitable to members, 
in which event the Commissioner must specify 
particulars (H. B. 443, approved March 23, 
1950. . . . Georgia has a new law regulating 
nonprofit hospital service corporations and 
a new law regulating nonprofit medical serv- 
ice corporations, both of which provide for 
supervision of rates and contracts by the 
Insurance Commissioner. The supervisory 
features of the law governing nonprofit hos- 
pital service plans are as follows: 


(1) All membership contracts must con- 
tain a provision, approved by the Insurance 
Commissioner, which gives the subscriber 
the right to receive hospital and medical care 
either in ordinary or emergency cases at any 
approved nonparticipating licensed hospital 
of his own selection. 

(2) Before accepting applications for mem- 
bership, a corporation must submit to the 
Insurance Commissioner a plan of operation 
which includes information on overhead ex- 
penses, operation costs, salaries paid or to 
be paid during any current year, a schedule 
of rates or dues to be charged and the amount 
of hospital service contracted to be furnished. 
The plan, rates and amount of service to be 
furnished must receive the Commissioner’s 
approval as fair and reasonable before a cor- 
poration may do business. 

(3) Dissolution or liquidation of a corpo- 
ration shall be under the supervision of the 
Insurance Commissioner. 

(4) A corporation’s books and records are 
subject to examination by the Commissioner 
at the expense of the corporation. 


(5) The corporation must file with the 
Commissioner an annual statement of its 
financial condition. 


Legislation 


(6) A corporation may invest its funds 
only in those securities authorized by law 
for investment of assets of life insurance 
companies (S. B. 126, approved February 17, 
1950). ... The “Non-Profit Medical Service 
Act of 1950” likewise provides that before 
accepting applications for membership, non- 
profit medical service plan corporations must 
submit to the Insurance Commissioner a 
plan of operating and overhead expenses, 
operation cost, salaries paid or to be paid 
during any current year, a schedule of rates 
and the amount of medical service contracted 
to be furnished. Rates must be approved as 
fair and reasonable. Every application for 
a certificate of authorization must be accom- 
panied by copies of the following documents: 


(1) A certified copy of its charter or cer- 
tificate of incorporation. 


(2) A copy of its bylaws, certified by the 
lawful custodian of the original copy. 


(3) Proposed contracts between the cor- 
poration and the participating physicians, 
showing the terms under which medical serv- 
ice is to be furnished to subscribers. 


(4) Subscription contracts to be issued 
to subscribers showing a table of the rates 
to be charged and the benefits to which they 
are entitled, showing benefits expressed in 
service and in dollars. The contracts shall 
state clearly that the responsibility for serv- 
ice to the subscribers rests with the corpora- 
tion, and not with the participating physicians. 


(5) A statement of the county or counties 
in which it proposes to operate medical serv- 
ice plans. 


(6) A statement of its financial condition 
and business in such form and detail as the 
Commissioner may require, including the 
amounts of contributions paid for working 
capital and the name of each contributor. 


The Commissioner is authorized to issue 
a certificate of authority upon being satisfied 
on the following points: 


(1) That the services to be rendered by 
the corporation are not an unnecessary du- 
plication of similar services in the community 
served, are desirable for public convenience 
and necessity and that a fair opportunity 
has been given to all practicing physicians 
of standing in the area to become partici- 
pating physicians. 


(2) That the rates charged and benefits 
paid are fair, reasonable, adequate and not 
unfairly discriminatory. (Rates may differ 
between subscribers in recognized groups 
and individual subscribers not in groups, 
subject to the approval of the Commissioner.) 
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(3) That the amount of money available 
for working capital is sufficient to carry all 
acquisition costs and operating expenses for 
a period of at least six months from the date 
of the issuance of the certificate. 


(4) That the amount provided as working 
capital shall be provided only by individuals 
or groups who have no financial interest in 
the activities of the corporation, or by the 
participating physicians. Interest charged 
shall not exceed six per cent, and payment 
of interest and repayment of working cap- 
ital shall be permitted only after adequate 
provision has been made for operating ex- 
penses, payments to participating physicians 
for medical and surgical expenses and the 
establishment of legal reserves and such 
other reserves as may be required by the 
Commissioner (H. B. 155, approved Febru- 
ary 15, 1950). 


Insurance code revision . . . Before ad- 
journing on March 18, 1950, the Kentucky 
legislature approved a 185-page revision of 
its insurance code (H. B. 116, approved 
March 23, 1950). The new code recreates the 
Department of Insurance as a separate en- 
tity supervised by a Commissioner. Formerly, 
a Division of Insurance, headed by a director, 
formed a part of the Department of Busi- 
ness Regulation. Significant changes in the 
code include higher capital requirements for 
insurance companies; a written examination 
for new agents; increased authority of the 
Commissioner to regulate all insurance busi- 
ness, including, for the first time, group in- 
surance; and a provision subjecting mail-order 
insurance companies to service of process 
upon the Commissioner. . .. The Virginia 
Advisory Legislative Council has been directed 
to continue and complete its recodification 
of the insurance laws of the Commonwealth 
and to submit its report to the Governor and 
the legislature on or before September 1, 
1951 (H. B. 306, approved March 9, 1950). 


Investments .. . Maryjand life insurance 
companies may invest their reserves in first 
mortgages which either the Federal Hous- 
ing Administrator or the Farmers Home 
Administrator has insured or has made a 
commitment to insure (H. B. 32, approved 
March 28, 1950)... . Fire and casualty com- 
panies may invest reserves in bonds or notes 
secured by mortgages or trust deeds insured 
by the Farmers Home Administration un- 
der Title I of the Bankhead-Jones Farm 
Tenant Act (H. B. 31, approved March 28, 
1950). 


License fees ... Effective January 1, 1951, 
every insurance company, domestic or for- 
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eign, engaging in insurance business in Georgia 
must pay an annual license fee of $300. How- 
ever, local fire insurance companies, known 
as farmers county mutuals, doing business 
on an assessment plan and operating in inde- 
pendent divisions of not more than four 
counties to a division, are required to pay a 
fee of $25 only. A $10 annual occupation 
tax must be paid by each local insurance 
agent, solicitor or subagent, or general, spe- 
cial, traveling, state or district agent, man- 
ager or assistant manager, superintendent 
or assistant superintendent of any insurance 
company doing business in Georgia (H. B. 
316, approved February 9, 1950). 


Life insurance . . . Every life insurance 
policy, other than industrial insurance, an- 
nuities and pure endowments, issued or de- 
livered in Virginia must contain a provision 
stating that a reinstated policy shall be con- 
testable for fraud or misrepresentation of 
any material fact contained in the reinstate- 
ment application, or in any written state- 
ment supplemental thereto, for the same 
period after reinstatement as applies to the 
original policy (H. B. 305, approved March 
9, 1950). 


Motor vehicles . .. Arizona’s new highway 
traffic law (H. B. 5-X, approved March 11, 
1950) contains provisions that no person 
may operate a bicycle equipped with a siren 
or whistle or may carry any package or 
bundle which prevents him from keeping at 
least one hand upon the handle bars. An- 
other interesting provision of this law reads: 
“No person shall operate or move any crawler- 
type tractor, steam shovel, derrick, roller, 
or any equipment having a normal operat- 
ing speed of ten or less miles per hour or a 
verticle [sic] body or load clearance of less 
than one-half inch per foot of the distance 
between any two adjacent axles . . . upon or 
across any tracks at a railroad grade cross- 
ing” without first giving notice to the station 
agent of an intent to cross, ... Kentuckians 
passed a law creating a Department of Motor 
Transportation, to be headed by a Commis- 
sioner, appointed by the Governor, to ad- 
minister the provisions of the new motor 
transportation and motor vehicle law. 


Under the provisions of the law, a carrier 
applying for a certificate must file with the 
Department of Motor Insurance an approved 
indemnifying bond or insurance policy is- 
sued by a surety company or insurer author- 
ized to do business in Kentucky. The types 
and amounts of insurance to be carried on 
each vehicle are as follows: 


(Continued on page 303) 
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MUST THERE ALWAYS 
BE LIGHT? 


By MARGARET R. BATES 


7HAT DUTY has the landlord to fur- 
nish light? 

At common law, the landlord has no duty 
to light the common ways—halls and stairways 
used in common by the tenants—except if nec- 
essary to reveal a condition constituting a trap. 
Probably the common law did not impose this 
duty on the landlord because of the practical 
difficulties incident to illuminating passages 
and steps before the advent of gaslight 
and electricity. But even now, in the day 
of universally available electric lighting, the 
duty is not there unless imposed by statute, 
ordinance or agreement. 


A tenant in a New York office building 
fell on the stairs and was hurt. There 
was “. . . evidence that the electric light 
was not burning in the hall, and this after 
notice to the superintendent of the build- 
ing. ” It was claimed that darkness 
caused the fall. Judge Cardozo applied 
the ancient principle: “At common law, 
an owner of a building does not owe a 
duty to his tenants to provide the common 
ways with artificial light in the absence of 
defective conditions or conditions of pecu- 
liar danger that may call for special warn- 
ing. . . . No such conditions are shown 
to have been present here. If the plaintiff 
is to prevail, the omission to provide light 
must be found to have been a breach of a 
statutory dutv.” (McCabe v. Mackay, 171 
N. E. 699, 253 N. Y. 440, at page 700.) 


Light 


McKinley v. Niederst, 160 N. E. 850, was 
a suit by a tenant of an apartment house 
against a landlord to recover damages for 
injuries sustained in a fall down a stairway 
in the apartment house. The plaintiff left 
her apartment at six forty-five A. M., pro- 
ceeded four to fifteen feet in the dark 
looking for the newel post of the stairs, 
missed it and fell. The Ohio Supreme 
Court held that the landlord owed the 
tenant no duty to light the hall or the stairway, 
which was dangerous only in the sense that 
it had to be utilized cautiously. 


“The landlord is under no duty to fur- 
nish artificial light in the common passage- 
ways of his building over which he has re- 
served control if they are so constructed that 
they are otherwise safe for their intended use.” 
(Lyons v. Lich, 28 Pac. (2d) 872 (see also 
75 A. L. R. 168 and 97 A. L. R. 232).) 

In the recent case of Miller-DuPont, Inc. 
v. Service, 16 CCH NEGLIGENCE Cases 1146, 
208 Pac. (2d) 87, decided by the Colorado 
Supreme Court on May 31, 1949, plaintiff 
was the lessee of some ground-floor space 
in the defendant company’s building, where 
she operated a refreshment stand. It was 
her practice, early in the morning, to go 
to a fourth-floor restroom before opening 
her stand for business. There was no pro- 
vision in her lease relative to restroom 
facilities. While descending the stairs upon 
returning from the restroom to her ground- 


233 


APRIL 1950, NUMBER 327 


trees 


cannes 


cenit rte totem ene 


eae 








seven o'clock one 


about 
morning, the plaintiff fell on the landing 


floor 


stand at 


and second floors and 
She sued her landlord. 


between the first 
broke her ankle. 

In her pleadings, the plaintiff complained 
of nothing except that the stairway and 
landing were “unmarked, unguarded, and 
unlighted even though the necessity for 
artificial light existed and was well known 
to the defendant that the cause of 
plaintiff's injurious fall was the lack of 
natural or artificial light sufficient to en- 
able her to see said landing.” Plaintiff’s 
evidence disclosed nothing defective about 
the stairway. She said, “I wouldn’t say 
it was the fault of the steps.” Her counsel 
stated, “There is no contention that there 
was no handrail or anything wrong with 
the stairway; the only contention is that 
there was no light.” 


Ordinarily, the plaintiff made the trip to 
and from the fourth floor by elevator, and 
ordinarily a light burned over the landing 
where she fell. But the accident happened 
during a nation-wide coal shortage, because 
of which, for some days prior to the 
accident, lights and elevator service had 
been curtailed to the period between nine 
A. M. and five P. M. each day. Notice of 
the curtailment had been posted for about 
two weeks prior to the accident, and during 
the period of restricted service the plaintiff 
had been making her early morning trip 
to the fourth-floor restroom by walking 
up the unlighted stairs. On the morning 
of the accident, the plaintiff had, in her 
own words, “gotten down to this landing 
between the first and second floors ; 
and this landing was so dark that I thought 
IT was on the last step. Instead of 
that, T was on the second step .. . and 
landed on the landing and broke my ankle.” 


There was testimony tending to show 
that defendant landlord could easily have 
utilized current supplied by the public utility 
company to light this stairway and landing 
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The author is a member of the law firm of 
January and Yegge, Denver, Colorado. 
participated in Miller-DuPont v. Service in 


She 


defense of the landlord 


instead of relying on its own generator 
whose use had to be restricted because of 
the coal shortage. 

Plaintiff attempted to introduce in evi- 
dence a city building-code provision and 
an industrial-commission rule, both of which 
required adequate lighting of stairways and 
halls, but defendant’s objection to their 
admission was sustained on the ground 
that plaintiff had failed to show the applica- 
bility of the building-code ordinance pro- 
vision and the industrial-commission rule 
to defendant’s building and to defendant. 

At the conclusion of the plaintiff’s case, 
defendant moved for a nonsuit and dis- 
missal of the plaintiff's action, and for a 
directed verdict in its favor. It argued 
that since the only thing plaintiff com- 
plained of as the cause of her injury was 
lack of lighting, and since there was no 
duty to furnish light imposed on the de- 
fendant landlord, either at common law or 
by ordinance, statute or agreement, plain- 
tiff had not proved a cause of action—had 
not proved that her injury resulted from 
any breach of a legal duty owed her by 
the defendant. Defendant also argued that 
plaintiff's evidence showed her guilty of 
contributory negligence as a matter of law, 
in that her conduct amounted to volun- 
tary assumption of a known risk and her 
fall resulted from a negligent mistake on 
her part when she let go of the handrail, 
thinking she had reached the bottom step. 

The trial court conceded that there was 
no duty on the part of the defendant 
landlord to light the stairway where the 
plaintiff fell, and even so instructed the 
jury! Nevertheless, the court felt that 
somehow there was some negligence on 
the part of the landlord in not lighting 
the stairway, and sent the case to the 
jury under instructions which reflected this 
contradictory state of mind. 

The jury returned a verdict of $3,339.22 
in favor of the plaintiff. 
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On appeal, the Colorado Supreme Court 
reversed the judgment of the trial court 
with instructions to dismiss the action, 
and held: “It is a generally recognized 
rule at common law that a landlord does 
not owe any obligation or duty to provide 
stairways and hallways used in common 
by tenants with artificial lights unless there 
is some unusual and dangerous condition 
existing which necessitates special warning 
to his tenants. Also, there is a rule, recog- 
nized in many jurisdictions, that in the 
absence of statutory requirements or agree- 
ments the landlord is under no obligation 
or duty to light stairways or halls for the 
benefit of his tenants or persons using the 
same by virtue of the tenant’s rights, un- 
less a dangerous condition exists therein 
by reason of faulty construction or unless 
there are hidden dangers therein known 
to the landlord and unknown to his tenants. 
[Citing cases ] Under our conception 
of the law, there was no duty requiring 
defendant to light the stairway and landing 
in the absence of some peculiarly dangerous 
physical condition in connection therewith, 
and none such is here shown; consequently, 
there was no actionable negligence for which 
the plaintiff might recover damages for in- 
juries sustained thereon.” (Pages 92-93.)' 


Trap" Exception 


In its opinion, the Colorado Supreme 
Court lays some emphasis on the fact that 
there was nothing defective or dangerous 
about the steps and landing on which the 
plaintiff fell; there was in this case no 
attempt, even abortive, to show that there 
was any “trap” condition which would 
give rise to a duty on the part of the 
landlord to illuminate it. 

But, as has been indicated above, if the 
tenant, without negligence on his part, is 
injured when he runs into a condition which 
darkness has transformed into a trap and 
if he can show that the landlord’s failure 
to illuminate the “trap” was without rea- 
sonable justification, he can recover even 
under the common-law rule. Thus, in Lyons 
v. Lich, supra, the Oregon Supreme Court 
reiterated the common-law rule, but stated 
that the rule “ is subject to an 
exception which requires him [the land- 
lord] to furnish illumination if the passage- 

1It should be noted that the only authority 
cited by the plaintiff which actually supported 
the plaintiff's theory was the isolated case of 
Kay v. Cain, 13 CCH Negligence Cases 245, 154 
F. (2d) 305. The United States Court of Appeals 


for the District of Columbia held that ‘‘the 
lessor’s general duty or care’’ extends to the 


Light 


ways are constructed in such a manner that 
they present special danger or incorporate 
traps and pitfalls [citing authori- 
ties].”. (Page 874.) This court felt that a 
wet, worn, smooth marble slab, placed at 
the head of a flight of concrete steps not 
equipped with a safety rail, in a dimly 
lighted place where all leaving the building 
were compelled to stop and where the 
shadow of one approaching obscured his 
view of the hazardous place, constituted 
a trap. (Page 875.) 

The “trap” exception is, of course, really 
a part of the old common-law rule. 


Exception to Common-Law Rule 


However, the old 
no duty on the landlord to light the 
common ways, can be modified or even 
abrogated by statute, ordinance or build- 
ing-code provision, or by contract, and a 
duty imposed. But from the standpoint 
of defense of the landlord, it should be 
borne in mind that unless the common-law 
rule is to be applied, the plaintiff must 
strictly prove the statute or ordinance and 
its applicability to this particular landlord, 
this building and this plaintiff at the time 
of the injury complained of. 


rule, which imposes 


In the McCabe case, supra, the plaintiff 
attempted to resort to the Building Code of 
the City of New York, which the plaintiff said 
obligated the defendant landlord to light the 
hall where the plaintiff fell. But Judge Car- 
dozo said: “The difficulty is that this Article 
does not apply to office buildings generally, 
but only to office builditfgs erected after 
the date of its enactment. Building Code 
No. 151. When the defendant’s office build- 
ing was erected, the record does not in- 
form us. In the absence of such evidence 
there is no basis for charging him with a 
violation of the ordinance.” (Page 700.) 

Likewise, in the Miller-DuPont case, supra, 
plaintiff's counsel merely made a tender of 
a copy of a city building-code provision 
and a copy of an _ industrial-commission 
rule which required lighting of stairs, fail- 
ing to offer any proof that these were in 
force and applicable to this plaintiff, her 
landlord and the landlord’s building. 


Of course, by agreement a landlord can 
impose on himself the duty to light the 
common ways, and a written may 


use of reasonable care to obviate ‘‘the daily 
hazard of darkness’’ (p. 306) and held a land- 
lord liable for not lighting a rear basement en- 
trance where plaintiff fell over a milk bottle. 
The court conceded, however, that in so holding 
it was departing from the common-law rule, 
which it considered anachronistic. 


lease 
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reveal such an undertaking. A duty can 
also spring from a course of conduct on 
his part, if he customarily voluntarily fur- 
nishes light for halls and stairways. See 
Rhodes v. Fuller Land & Improvement Com- 
pany, 106 Atl. 400, wherein the court said 
that “when the landlord assumes the duty 
of providing and maintaining a light upon 
a stairway, there continues thereafter to 
be a duty to exercise reasonable care to 
maintain a light there until notice of its 
discontinuance has been given.” (Page 401.) 
A showing that a landlord had: always 
furnished light for a hallway or stair, that 
he had suddenly ceased to do so without 
reasonable excuse and that a tenant was 
injured in encountering the situation for 
the first time, might support a cause of 
action. But the duty voluntarily assumed 
ceases when the landlord “relieves himself 
of that duty by giving adequate notice.” 
(Lyons v. Lich, supra, page 874, citing Gal- 
lagher v. Murphy, 108 N. E. 1081, Maran 
v. Peabody, 117 N. E. 847, Stathos v. Bune- 
vich, 153 Atl. 572, and Rhodes v. Fuller 
Land & Improvement Company, supra.) 


Contributory Negligence 


This matter of notice to the tenant that 
light is no longer being furnished is closely 
connected with the question of the tenant’s 
own negligence in dealing with the danger- 
ous darkness, and the principle that a land- 
lord makes no implied agreement that a 
building is safe. “In the absence of an 
express agreement to the contrary, if the 
tenant has equal means of information 
with his lessor, then his entry into defec- 
tive or dangerous premises, or his continued 
occupancy thereof and the consequent loss 
or injury which he sustains, are attributable 
to his own negligence . he assumes 
the risk, and no liability attaches to the 
landlord.” (Spicer v. Machette, 147 Pac. 657, 
59 Colo. 214.) Thus, the tenant may assume 
the risk of known dangers, in the demised 
premises, including dark halls and _ stair- 
ways, and, when the court is considering 
a situation in which a tenant is injured in 
encountering a hazard well known to him, 
the court will hold him to the exercise 
of care for his own safety commensurate 
with the risk involved. See McKinley v. 
Niederst and Miller-DuPont, Inc. v. Service, 
supra; also Rice v. Goodspeed, 235 N. W. 
814; Colburn v. Shuralev, 74 Pac. (2d) 1060; 
Griggs v. Cook, 289 Pac. 693. 


Again referring to the recent Miller- 
DuPont case, supra, we find this statement: 
“Tt does become the duty of the court to 
determine, as a matter of law, whether a 
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litigant is guilty of contributory negligence 
barring a recovery, where all the evidence 
and the legitimate inferences to be drawn 
therefrom are not in dispute and where 
the precise measure of the plaintiff’s duty 
is determinate and a rule of duty in a given 
situation is clearly defined. The evidence 
here presented this precise situation as we 
view it. .’ (Page 93.) Holding that 
the defendant’s motions for dismissal, non- 
suit or a directed verdict should have been 
sustained on this ground also, the Colo- 
rado Supreme Court in effect agreed with 
defendant’s contention that plaintiff’s conduct 
as recited by her amounted to voluntary 
assumption of risk of injury and failure 
to exercise the degree of care which a 
well-known danger makes imperative. Thus, 
whether or not the dangerous darkness is 
anticipated and voluntarily encountered 
without the caution called for is often a 
salient point in absolving or convicting the 
plaintiff of contributory negligence. For 
example, see Weller v. Consolidated Gas Com- 
pany of New York, 91 N. E. 286, wherein 
the Court of Appeals of New York held: 

“A person who knowingly approaches 
a step beyond which is a darkened space 
may not assume that such space is level 
and proceed without the exercise of any 
care to ascertain whether it is or not. If 
he does so, he does so at his.own risk. 
Dailey v. Distler, 1115 App. Div. 102, 100 
N. Y. Supp. 679, and cases there cited. 
Although the plaintiff was fully aware of 
the existence of the first step, her testi- 
mony does not really show that she took 
any precaution whatever to ascertain whe- 
ther or not there was another. We think 
she failed to prove the exercise of any 
degree of care on her own part, and such 
proof was essential to make out her cause 
of action.” (Pages 287-288.) 


Conclusion 


The answer to the question posed at the 
beginning, therefore, is that the common-law 
rule imposing no duty on the landlord to 
light halls and stairways over which he 
retains control still prevails, unless: 

1. Light is necessary to illuminate a 
condition constituting a trap, or 

2. Duty is imposed by statute, ordinance 
or building code, or 

3. Duty is imposed by contract between 
landlord and tenant, or 

4. Duty is imposed by the fact that the 
landlord has voluntarily furnished light for 
the common ways, and impliedly agreed to 
continue to do so. [The End] 


IL J—April, 1950 





oO! 





ce 
ve 
at 
n- 
en 
o- 
th 
ict 
ry 
ire 


les 
ice 
vel 


the 
law 
to 
he 


s 


nce 
een 


the 
for 
1 to 
nd] 


1950 


YUM 


Omnibus Clauses 
in Automobile Insurance 


MR. GOSNELL READ THIS PAPER 


Tres PURPOSE of this discussion is to 
explore the decisions of the courts of 
appellate jurisdiction of the State of Illinois 
in which the question of the liability of an 
insurance company under the so-called om- 
nibus clause has been adjudicated. The 
citations submitted herein are not to be con- 
sidered as exhaustive, although all the opin- 
ions of Illinois courts upon the question 
have been examined. The cases referred to 
have been selected as illustrating the dif- 
ferent classes of cases, the rules laid down 
therein and the courts’ reasoning in arriving 
at the conclusions reached, An effort will 
be made to reconcile the decisions and to 
predict the future action of the Illinois 
courts on similar questions arising under 
policies containing the clauses. 

Even the lawyer, until he has had his 
thinking channelled in the proper direction, 
would be surprised to learn that an auto- 
mobile insurance policy covers many per- 
sons other than the named insured. The 
standard form of policy used by practically 
all auto-insurance companies defines the in- 
sured in substance as: 


“The unqualified word ‘insured’ includes 
the named insured and also includes any 
person while using the automobile and any 
person or organization legally responsible 
for the use thereof, providing the actual use 
of the automobile is by the named insured 
or with his permission.” 

The reason this clause has been nick- 
named “omnibus” becomes readily obvious 
when we remember that an omnibus is a 
“vehicle designed to carry a comparatively 
large number of passengers.” 

The omnibus clause extends the liability 
of the insurance company beyond the named 


Omnibus Clauses 


BEFORE 
THE INSURANCE SECTION OF THE ILLI- 
NOIS STATE BAR ASSOCIATION RECENTLY 


Policies 
By 
MAURICE E. GOSNELL 


insured to any person using the auto covered 
by the policy, for any purpose for which it 
is insured, with the permission of the named 
insured. Thus the insurer becomes liable 
for injuries caused by such operator even 
though he is not a party to the contract and 
has paid nothing for the protection. 


The decisions in Illinois all appear to turn 
on whether permission to use the auto has 
been granted by the insured. This is treated 
as a question of fact rather than one of law. 
We have for the purpose of convenience 
divided the decisions into classes. The prin- 
cipal subdivisions are: 

(1) Where the auto is being driven by a 
person specifically authorized to do so by 
the insured. 


(2) Where the person to whom permis- 
sion to drive the auto has been granted by 
the insured lets another person, unauthorized 
by the insured, drive. 


Solving the first class of cases is simple 
enough as long as the operator used the 
auto for the purpose for which consent was 
given. But to do so becomes more difficult 
when the person to whom permission has 
been granted used the car for another pur- 
pose than that specified by the insured. 
These are known as the “deviation” cases 
and include: 


(a) use of the auto at a time or place 
different from that permitted, 


(b) use of the auto for permittee’s own 
purpose without express or implied permis- 
sion to so use it, 


(c) inviting of guest to ride with permittee, 


(d) delegation of authority to drive. 
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In the latter group of cases the decisions 
fall into two groups: 


(1) Where the insured specifically directs 
that no one but the person to whom he has 
given the permission shall drive his auto. 


(2) Where no specific direction concern- 
ing another’s driving the auto has been 
given by the insured. 


Policy Terminology 


Before considering the cases it might be 
well to examine the terminology used in the 
policies and by the courts. The first poli- 
cies made the insurer liable where the auto 
was being “used” with the permission of the 
named assured. The later standard policy 
substituted the phrase “actual use” for the 
* word “use.” Some writers have considered 
that this change was intended to limit 
liability to a use of the vehicle intended by 
all parties when the permission was given. 
The opinions indicate that our Illinois 
courts do not agree. Most courts make no 
distinction between the clause that covers 
the use of the auto by the additional in- 
sured “with the permission of the named as- 
sured” and the one that covers the auto 
while it is “being used with the consent of 
the named assured.” “Permission,” without 
further definition in the policy, includes 
both “express and implied” permission. 

“Implied” permission arises from the past 
or present conduct of the assured and the 
usage or practice of the parties. 

Although there is no typical case in Illinois, 
we may assume that the courts would hold 
the insurer liable where express permission 
had been given and the use of the auto was 
undeniably within the scope of the authority 
granted. The permission would undoubtedly 
be required to be of an affirmative character, 
directly and distinctly stated, clear and out- 
spoken and not merely implied or left to 
inference. 
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Liberal Rule in Illinois 


Illinois is definitely aligned with the liberal 
rule on the deviation cases. Under this rule 
the driver of the auto need only have been 
given permission to use it in the first in- 
stance, and any use while it remains in his 
possession is “with permission,” though the 
use may not have been contemplated by 
either the assured or permittee when pos- 
session was delivered to the permittee. The 
rule is based on the theory that the insurance 
contract is as much for the benefit of the 
public as it is for the assured and that it 
is undesirable to permit litigation as to the 
details of the permission and use. The 
liberal rule appears to have had its inception 
in the case of Dickinson v. Maryland Casualty 
Company, 101 Conn. 369, 41 A. L. R. 500 
(1924). Here the insured’s brother gave an 
employee permission to use the insured autec 
to go home and change his clothes, but told 
him to “hurry back.” The employee, how- 
ever, used the auto to take home another 
man who lived in the opposite direction 
from his home, and while driving back hit a 
tree and injured another guest in the auto. 
The court held that the permission given 
by the insured’s brother was such as to 
bring the employee within the terms of the 
omnibus clause. The rule was sanctioned 
and given further impetus in Stovall v. New 
York Indemnity Company, 157 Tenn. 301, 72 
A. L. R. 1368 (1928), where a salesman had 
taken his employer’s auto from a_ public 
garage without the knowledge or permission 
of his employer for his own pleasure, after 
the auto had been placed in his possession for 
business purposes and checked by him at the 
garage. The liberal rule was stated as follows: 


“It is our opinion that the words ‘provid- 
ing such use or operation is with the permis- 
sion of the named assured’ were intended to 
exclude from the protection of the policy 
a person who should take the automobile 
and use it without permission or authority 
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in the first instance. If, however, the auto- 
mobile covered by the policy is delivered to 
another for use with the permission of the 
owner or insured, his subsequent use of it 
is with the permission of the insured, within 
the meaning of the policy, regardless of 
whether the automobile is driven to a place 
or for a purpose not within the contempla- 
tion of the insured when he parted with 
possession.” 


Deviation from Permission 


The first case in Illinois appears to have 
been Jackson v. Bankers Indemnity Insurance 
Company et al., 277 Ill. 140 (1934) in which 
the First District Appellate Court affirmed 
a judgment on a verdict against the insurer 
under the omnibus clause where the driver 
of an auto, with permission of the assured, 
had driven a mutual friend home and struck 
a milk wagon after leaving the friend’s 
house and while going away from the 
assured’s home. Although the court in 
analyzing cases from other jurisdictions 
involving the omnibus clause discovered a 
cdlistinction between those cases where “there 
appears to have been a definite and deliber- 
ate intention on the part of the driver of the 
car to perform some other personal errand 
outside of or beyond the use for which per- 
mission had been granted by the owner” and 
where the driver at the time and place of the 
accident and prior thereto had no such in- 
tention, it quoted with approval Dickinson v 
Maryland Casualty Company, supra, where 
the Connecticut court said, “These slight 
deviations from the route to his home, in a 
swiftly moving automobile are too unimpor- 
tant to have attached to them by construc- 
tion the import of annulling the protective 
features of this insurance policy”; and Stovall 
v. New York Indemnity Company, supra, 
where the Tennessee court said: 


“It is our opinion that the words ‘providing 
such use or operation is with the permission 
of the named assured’ were intended to ex- 
clude from the protection of the policy a 
person who should take the automobile and 
use it without permission or authority im the 
first instance. If, however, the automobile 
covered by the policy is delivered to another 
for use with the permission of the insured, 
his subsequent use of it is with the permis- 
sion of the insured, within the meaning of 
the policy, regardless of whether the auto- 
mobile is driven to a place or for a purpose 
not within the contemplation of the insured 
when he parted with possession.” The 
court concluded, in the language of 72 A. L. R. 
1368 at page 1388, “The question of permis- 
sion is one of fact.” 


Omnibus Clauses 


‘The liberal rule became more firmly en- 
trenched in Illinois in Karton v. New Am- 
Sterdam Casualty Company, 280 Ill. App. 201 
(1935), where an assured loaned her auto to 
one Weiss to drive to his home, asking him 
to bring it back the next morning. He got 
drunk and drove around Chicago; at about 
5:30 in the morning about five miles from 
the assured’s home he was driving the car 
seventy to ninety miles per hour and ran 
head on into an express company truck. 
Both sides agreed that the question for deci- 
sion was: Was Weiss using the automobile 
at the time of the accident with the permis- 
sion of the assured within the meaning of 
the policy? The court affirmed a judgment 
in favor of plaintiff express company. It re- 
viewed in detail Dickinson v. Maryland Casu- 
alty Company, supra, and said (page 207): 


“In that case it was said one of the purposes 
of the policy was to protect a person riding 
in or legally operating the automobile with 
the permission of the assured, which is 
almost identical with the provision of the 
policy in the instant case. In that case the 
person operating the car was given permis- 
sion to drive the car to his home and told 
to hurry back, but he deviated considerably 
from the purpose for which permission was 
given. But the casualty company was held 
liable. So, in the instant case, Weiss was 
given permission to drive the car to his 
home but he deviated considerably from the 
permission given him. Following the rule 
laid down by the Connecticut Court, we think 
the defendant in the instant case is liable.” 


The court also quoted at length from 
Stovall v. New York Indemnity Company, 
supra, Odden v. Union Indemnity Company, 
286 Pac. 59, 156 Wash. 10 (1930), and 
Drewek v. Milwaukee Auto Insurance Com- 
pany, 207 Wis. 445, to the effect that the 
provision covers persons using the auto- 
mobile with: the insured’s consent in the first 
instance, regardless of the use such person 
thereafter makes of the automobile. 


Limitations of Public-Policy Rule 


Apparently to indicate that there must 
be a limit to the public-policy argument the 
First District Appellate Court refused to ex- 
tend the rule to apply to a case where a 
drive-yourself auto was rented by misrepre- 
sentations. See Gallopin v. Continental Casu- 
alty Company, 290 Ill. App. 8 (1937). In 
this case a minor, using a customer’s lost 
identification card, represented himself to be 
the customer, rented an auto from a drive- 
yourself agency and allowed a friend to 
drive the auto; the friend negligently in- 
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jured plaintiff. Recovery was denicd be- 
cause of the misrepresentations of the minor, 
the court saying that it could not be said 
that the driver of the auto was driving it 
with the consent or permission of a customer, 
and that there was no liability under the policy. 


Limitations on Word ‘‘Permission”’ 


In the same year the same court indicated 
that it had no sympathy with the theory 
that the clause is subject to a reasonable 
limitation as to when and where the driver 
should use the auto. In Jefson v. London 
Guarantee & Accident Company, Ltd., 293 Ill. 
App. 97 (1937), the assured gave permission 
to her chauffeur to drive her auto to get a 
haircut on condition that he be back in half 
an hour. He was gone several hours and 
negligently caused an accident in which one 
Walter Alber was killed. The circuit court 
entered judgment in favor of plaintiff and it 
was affirmed on appeal. The appellate court, 
in so affirming said, “We think from the 
facts stipulated there can be no doubt that 
immediately upon the permission being given, 
Jefson was an additional assured in accordance 
with section 9 of the insurance policy.” In 
answer to defendant’s contention that the 
clause in the policy was subject to a reason- 
able limitation applying to the time when 
the permission was given and also as to 
where the driver should go after the permis- 
sion was granted, the court said: 

“Tt appears to us that if the assured in an 
automobile policy were able to limit the 
meaning of the word ‘permission’, both as 
to the length of time the permission be 
granted, as well as to where such automobile 
should be driven, and any non-observance 
of such restrictions would relieve the insur- 
ance company of any liability, this would 
result in some absurd situations. We 
are inclined to believe that such restriction 
and limitation could not be placed on the 
permission given under the terms of the 
policy. Permission to use an automobile is 
either granted or it is not granted and we 
do not believe the assured can limit the 
scope of such permission either as to time 
or place. We do not think the language of 
the policy admits of any such construction.” 


Other Cases 


Illustrating that the question of whether 
or not permission to use the auto has been 
granted is a question of fact, the First Dis- 
trict Appellate Court decided that permis- 
sion had not been given in Byrne ex rel. King 
v. Continental Casualty Company, 5 CCH 
AvuTOMOBILE Cases 271, 301 Ill. App. 447 
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(1939). A chauffeur was directed by his 
employer, widow of deceased assured, to put 
the insured auto in the garage for the night 
and to bring it back at eleven o’clock the 
next morning. He returned it to the garage, 
but later, early in the evening, he took the 
car out of the garage and about eight o’clock 
the following morning, while intoxicated, 
knocked down and injured a girl. The court 
reviewed the cases previously mentioned 
and discussed People v. Luster, 292 Ill. App. 
244, where a chauffeur was found guilty of 
operating a motor vehicle without the con- 
sent of the owner where he had taken the 
car out of the garage, after having put it 
there at the direction of the owner, and had 
been arrested at 3:30 in the morning. The 
appellate court upheld the conviction. 

Brochu v. Taylor, 269 N. W. 711, 223 Wis. 
90, was also discussed. There a chauffeur 
and handyman took his employer’s auto 
after working hours and allowed a maid to 
drive it; she ran it into the rear of another 
auto. The Wisconsin court held there was 
no evidence in the record reasonably per- 
mitting the inference that ‘the chauffeur was 
using the auto with the implied permission 
of his employer. The Illinois court distin- 
guished the instant case from Jackson v. 
Bankers Indemnity Insurance Company et al., 
supra, and said, “To so hold would be the 
equivalent of saying that while he was guilty 
of the offense of driving a car without the 
consent of the owner, nevertheless the in- 
surance company was liable under the policy 
because he was driving the car with the 
permission of the owner. Clearly, 
3yrne was not using the car with the per- 
mission of Mrs. Allen.” 

The court could, following the reasoning 
of the Stovall case, as easily have held that 
the permission had originally been granted 
and no deviation would remove the insurer’s 
liability. The court here tends toward the 
moderate or “minor deviation” rule of other 
jurisdictions. Under this rule a slight de- 
viation from the scope of the permission 
granted is not sufficient to exclude the driver 
from coverage, but a material deviation con- 
stitutes a use of the auto without assured’s 
consent. 


No Consent by Insured 


A case in which the court found no con- 
sent had been given by the assured is Cocos 
a. American Automobile Insurance Company, 
5 CCH Aurtomosite Cases 1000, 302 Ill. App. 
442 (1939), where recovery was denied be- 
cause there was an entire absence of evi- 
dence to show that the driver of an auto 
had the consent of the named assured to 
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operate the auto at the time and place 
of an accident in which plaintiff was 
injured, and because the evidence was 


conclusive that his use of the auto was in 
violation of the express instructions of the 
named assured. A branch manager of the 
Bowman Dairy Company, authorized to use 
the insured auto which belonged to the com- 
pany, and expressly instructed by his super- 
visor not to allow anyone else to drive the car, 
allowed his son to drive the auto to see his 
uncle. The court distinguished this from 
the “deviation” cases and approved the rule 
established in American Automobile Insurance 
Company v. Jones, 45 S. W. (2d) 52, 163 
Tenn. 605, Trotter v. Union Indemnity Com- 
pany, 35 F. (2d) 104 (CCA-9) and Card v 
Commercial Casualty Insurance Company, 95 
S. W. (2d) 1281, 20 Tenn. App. 132, that when 
the car is being driven by a person without the 
actual permission (either express or im- 
plied) of the named assured, the driver is 
not an additional insured. The court indi- 
cated that the named assured could transmit 
his permission through an agent or in any 
other manner. This decision illustrates the 
rule that the omnibus clause does not extend 
to cover a third person allowed to drive the 
insured auto by the original permittee where 
the assured expressly prohibited such delega- 
tion of the authority granted. The court, by 
recognizing that the named assured could 
transmit his permission through an agent 
or in any other manner, seems to incline to- 
ward the Louisiana (Donovan v. Standard 
Oil Company, 197 So. 320 (1940)), Alabama 
(Georgia Casualty Company v. Waldman, 53 
F. (2d) 24 (CCA-5, 1931)) and Washington 
(Odden v. Union Indemnity Company, supra) 
rule, that the granting of a general discre- 
tion with reference to the use of the auto 
by the assured carries with it the authority 
to delegate the use of the auto to a third 
person. Of course the court could, and 
probably would, in all cases except where 
the authority to allow someone else to drive 
the auto is expressly given or can be clearly 
implied from the circumstances surrounding 
the granting of the permission to use the 
auto, follow the majority rule that permis- 
sion to use the auto does not in itself? by 
implication, include authority to delegate 
such permission to a third person, 


Implied Consent 


The court’s liberal attitude toward ex- 
tending coverage under the omnibus clause 
was again shown in Goff v. New Amsterdam 
Casualty Company, 17 CCH AvtTOMOBILE 
Cases 1148, 318 Ill. App. 586 (1943), where 


the court held that permission, contemplated 


Omnibus Clauses 


by the omnibus clause of an automoblie 
insurance policy to extend the coverage to 
one using the auto covered by the policy 
with the consent of the named assured, 
need not be expressly given, but may arise 
and be implied from a course of conduct 
and may be shown by circumstantial evi- 
dence. The court affirmed a judgment on 
a verdict finding that the auto was being 
driven with permission of the named assured 
where driver and named assured were en- 
gaged to be married, driver had arranged 
and paid for storage of the auto and had called 
for and driven it on several occasions, and 
where named assured had on previous oc- 
casions given her express consent even though 
on the occasion of the wreck she had not. 
The court carefully reviewed the evidence 
and stated that it presented a clear case of 
implied permission. 


This attitude of the Illinois court has been 
recognized in the annotation appearing in 
5 A. L. R. (2d) 600, 622, 624: “Sec. 10. 

The various deviation doctrines in 
general. Another view is the so-called 
liberal rule: The employee need only to 
have received permission to take the vehicle 
in the first instance, and any use while it re- 
mains in his possession is ‘with permission’ 
though that use may be for a purpose not 
contemplated by the assured when he parted 
with the vehicle. This rule is based on the 
theory that the insurance contract is as much 
for the benefit of the public as it is for the 
assured . . . . A. Initial permission by the 
employer appears to be all that is required in 

Illinois - 


The last decision reported in full is Zitnik 
et al. v. Burik, 23 CCH Avtomosire Cases 
1114, 327 Ill. App. 170 (1945). Although 
the accident in which plaintiff's decedent 
was injured occurred thirty-two blocks east 
and nineteen blocks north of assured’s store, 
and four miles east and one mile north of 
the home of the driver of the insured auto, 
and several hours after insured, at his store, 
had given the auto to the driver to drive 
home and bring back in the morning when 
he came to help insured, the court affirmed 
a trial court finding that at the time of the 
occurrence the car was being driven with 
the consent of the assured. 


Although there are no cases on the point 
in Illinois, we may assume, in view of the 
liberal attitude of the courts with reference 
to permission, that the carrying of a rider or 
riders in the auto by the permittee will not 
remove him from the protection of the 
omnibus clause, even though it is done in 
violation of express instructions to the 
contrary. 
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Conclusion 


Since insurance companies dictate the 
terms of their policies and the assured is 
compelled to accept the contract offered, 
we may assume that our Illinois courts will 
in the future, as they have in the past, adopt 


coverage be restricted. In final analysis the 
question of public policy will probably con- 
tinue to be the most important factor in the 
courts’ consideration, although it may not be 
stated as such in the opinions. It has become 
generally recognized by the public that an 
insurance policy covers the insured auto- 


the construction of the policy most favorable 
to the assured. Where possible, we believe, 
the courts will find that permission has been 
given, and will extend the coverage of the 
policy to protect against injuries caused by 
the negligent operation of the auto by one 
other than the named assured. Only in those 
cases where it can be said no consent was 
given, or none can be implied, will the 


mobile so long as it has not actually been 
stolen. Insurers have encouraged this idea 
and, undoubtedly, to some extent, calculate 
their risks and premiums accordingly. For 
this, as well as the other reasons advanced, 
we believe the Illinois courts will continue 
their liberal approach to the problem. 


[The End] 


TEEN-AGERS AND THE TRAFFIC PROBLEM 


A careful study of highway accidents made by WATCH magazine, the 
American Mutual Liability Insurance Company home and highway safety 
quarterly, finds the unbridled emotion of teen-agers behind many of today’s 
traffic mishaps. 


The desire for thrills, exuberance, enthusiasms, lack of respect for the 
power of an automobile and the havoc it can cause, the show-off desire to 
demonstrate driving skill—all ride in some degree with teen-age drivers. 
Many boys and girls reflect a combination of these urges plus a level of 
mentality and judgment inadequate to cope with the responsibility of driving 
a car, the magazine added. 


There can be no substitute for the unpleasant but necessary penalty of 
“no-driving,” because the daredevil acts of the teen-ager driving with no hands, 
overloading the car, driving after drinking, speeding and taking chances will 
mean a highway death for him, for those driving with him and for those other 
motorists who are unfortunate enough to be on the road with him. 


WATCH recommends that parents determine whether or not their children 
know how to drive and know and respect traffic rules; they must discover 
how these teen-agers are behaving on the road. If there is showing-off or 
thrill-seeking, parents must analyze the situation to find out what is causing 
this type of behavior. Discussions, example and education by the parents 
should correct unsafe driving. But if this fails, the denial of the privilege of 
driving, until the teen-ager demonstrates his willingness and ability to handle 
the responsibility, is the only alternative. 
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A Modern “Belo” Anatomy 
for Corporate Insurers 


This article, written especially for this 
journal, is based on the author’s article, 
“A ‘Belo’ Primer for 1950,” which was pub- 
lished in the Labor Law Journal recently 


OST LAWYERS were not greatly 

4 surprised when the Administrator of 
the Wage and Hour Division on January 
25, 1950, made effective new regulations’ 
governing the exemption of executive, ad- 
ministrative and professional employees from 
the overtime requirements of the Fair Labor 
Standards Act of 1938.2 Living costs, as 


measured by the Bureau of Labor Statistics,* 


are about seventy per cent above what they 
were in 1940 when the last regulations were 
issued, and an upward revision of salary 
minimums has long been in the wind. 


But their clients, apparently diverted by 
the show which went on in Congress last 
summer over minimum-wage and coverage 
changes,* seemed to have been caught off 
guard. It was easy to forget that the Ad- 
ministrator’s power to issue regulations under 
Section 13 (a) (1) of the act® could be of 
much greater concern to industry than the 


thunder over minimum wages from Capitol 
Hill. 


1Issued December 24, 1949 (14 F. R. 7705), 
effective January 25, 1950. Substantially similar 
Proposals were published in the Federal Regis- 
ter September 10, 1949. 

2June 25, 1938, Chapter 676, 52 Stat. 1060 
(29 USC Sections 201-219); October 29, 1941, 
Chapter 461, 55 Stat. 756 (29 USC Section 207 
(b)(2)); May 14, 1947, Chapter 52, Section 5, 
61 Stat. 84 (29 USC Section 216). 

’ Consumers’ Price Index for Moderate-Income 
Families in Large Cities, formerly known as the 
Cost of Living Index, appears in the Monthly 
Labor Review, Department of Labor, Bureau 
of Labor Statistics. 

*The Fair Labor Standards Amendments of 
1949, P. L. 393, Chapter 736, was signed by the 
President on October 26, 1949. 


Modern “Belo” Anatomy 


By 


WILLIAM CONANT BREWER, Jr. 

Attorney, Mutual Boiler and 

Machinery Insurance Company, 
Boston 


What the Administrator has done in the 
new regulations is to revise upward the 
minimum yearly salary requirements from 
$2,400 * to $3,900 a year in the case of ad- 
ministrative and professional employees, 
and from $1,560 a year to $2,860 a year in 
the case of executives. There are other 
changes of lesser moment, including a new 
liberalization in all three categories for 
employees earning salaries of more than 
$5,200 a year, and the much-needed broad- 
ening of the outside-salesmen exemption 
to encompass the sale of services as well 
as the sale of goods or facilities. 


Serious as these changes may appear to 
businessmen in general and to insurance 
executives in particular, it is well to re- 
member that the United Electrical, Radio 
and Machine Workers of America petitioned 
the Administrator in 1947 to raise the mini- 
mum for all three exemptions to $6,000 a 
year. Recognizing that some changes were 


needed, the Division held a well-attended 


5 “Sec. 13(a) The provisions of sections 6 
and 7 shall not apply with respect to (1) any 
employee employed in a bona fide executive, 
administrative, professional, or local retailing 
capacity, or in the capacity of outside salesman 
(as such terms are defined and delimited by 
regulations of the Administrator) ... .”’ 

*To facilitate comparison, minimum salary 
requirements have been reduced to a yearly 
figure. In the new regulations, a weekly figure 
is used, while in the previous regulations, both 
weekly and monthly were used. Use of the 
yearly figure should not be allowed to hide the 
fact that the act applies to those employees 
who are employed for periods of less than a 
year. 
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consider the which 


hearing to 
started on December 2, 1947, and lasted for 


question, 


twenty-two consecutive days. Out of this, 
the present regulations were belatedly born. 


Present concern in the insurance industry 
over the changes reflects the failure of white- 
collar salaries to rise proportionately with 
the increase in living costs of the last ten 
years, for it is apparent that the sixty-two 
per cent increase in the administrative and 
professional minimums is very close to the 
jump in living costs. Be that as it may, 
many mature office and field employees, 
whose job brackets were outside the cover- 
age of the act in 1940 and who are often in 
posts of considerable responsibility, have 
become nonexempt under the new regulations. 


Fluctuating Workweek 
and ‘Regular Rate’’ 


Perennial troublemaker in the wage and 
hour field has been the skilled employee 
who is paid a flat salary for a fluctuating 
workweek. Inspectors, adjusters and field 
representatives fall within this category, 
their duties typically keeping them on the 
road much of the time and allowing con- 
siderable discretion in the allocation of their 
work. As a group, they now earn between 
2,500 and $4,500 a year. 

Rising pay scales have kept most of these 
men safely floating over the $2,400 mini- 
mum in the past, and the nature of their 
duties has usually placed them within the 
administrative exemption of Section 13 (a) 
(1). In some cases, businessmen and the 
Administrator have not seen eye to eye on 
the “discretion and independent judgment” 
which these jobs require.’ This, however, is 
another battleground, and the present arti- 
cle will concern itself with all the employees 
of this nature who have fallen from grace 
into the nonexempt group, regardless of the 
reasons for their new status. 


To make the problent more specific, the 
example of an insurance inspector may be 
used. Casualty and fire companies custom- 
arily employ such inspectors and resident 
engineers to service their industrial risks, 
the larger companies having such personnel 
in all the heavily populated areas of the 
country. Of necessity, these men work out 
of their homes or small branch offices, often 
having little personal contact with the home 
office. Their hours are irregular and fre- 
quently long. In many cases they have not 
been accustomed to keeping track of their 





™The raised salary minimums have now 
placed most of these employees within the cov- 
erage of the act, regardless of duties. 


244 


hours worked, and a feasible system for 
doing so has now become a problem for 
the company treasurer. There are employees 
of this general character throughout Ameri- 
can industry. 


An attempt will be made to trace the prog- 
ress of this type of employee under the 
Fair Labor Standards Act of 1938 and the 
decisions which interpreted the act. It will 
be shown that by a circumlocution, blessed 
by the Supreme Court in the Belo case in 
1942 and again in the Halliburton case in 
1947, and recently by Congress in Sec- 
tion 7(e) of the Fair Labor Standards 
Amendments of 1949, some of the difficulties 
involved in the application of the act to 
these workers may be alleviated. 


To return briefly to the fundamental law, 
Section 7(a) of the act provides that no 
employer shall, except as otherwise pro- 
vided, employ any employee for a work- 
week longer than forty hours “unless such 
employee receives compensation for his em- 
ployment in excess of the hours above 
specified at a rate not less than one and 
one-half times the regular rate at which he 
is employed.” 


By far the most troublesome problem in 
the administration of this section of the act 
has been the determination of the “regular 
rate.” Although the language of the act 
postulates an hourly rate, it is applicable 
to all employees “engaged in commerce or 
in the production of goods for commerce,” 
whether they are paid on a salary, fee 
bonus, piecework or hourly basis. 


For the purpose of determining the regu- 
lar rate, all of these must be reduced to the 
hourly basis. 


A long step toward clearing the regular- 
rate bottleneck has been taken in the new 
amendments, where the phrase is defined 
as “all remuneration for employment paid 
to, or on behalf of, the employee.” Although 
empty in itself, this definition is the vessel 
for seven exceptions, which follow in the 
law, crystallizing Congressional sentiment 
on certain vexing bonus and premium-rate 
problems. But except for Section 7(e), no 
help is offered to the employer whose em- 
ployees work a fluctuating week on a salary 
basis. 


Missel Case 


After the act in its original text had been 
law for four years, the first case of an 
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employer who had found an easy solution 
came before the Supreme Court in Overnight 
Motor Transportation Company v. Missel. 
Since the primary objective of the act was 
to set a floor under the wages of all em- 
ployees engaged in interstate commerce,’ the 
argument was raised that a fixed salary 
which was large enough to include payment 
at the minimum rate for the first forty hours 
and at one and one-half times the minimum 
rate for all hours worked in excess of forty 
would comply with the act. In this case, 
the litigious employee had worked a fluctu- 
ating workweek, but his fixed salary was 
always high enough to exceed payment at 
the minimum hourly rate for time and over- 
time. Mr. Justice Reed, speaking for the 
Court, held that overtime must be paid to 
the employee in addition to his regular 
salary, his regular rate being defined as his 
weekly salary divided by the actual number 
of hours worked in the particular week. 
Under this formula, the regular rate varied 
from week to week. He pointed out that 
the minimum wage was only part of the 
statutory scheme. In addition, the act was 
intended to spread employment by making 
it more expensive for the employer to de- 
mand long hours and to compensate the 
employee for the burden of an _ over- 
long workweek. 


Belo Decision 


This holding was hardly a surprise, even 
at the time. But on the same day the court 
handed down a decision that can only be 
called extraordinary. In Walling v. A. H. 
Belo Company,” an employer had adopted 
a more subtle approach to the problem of 
keeping his employee, a newspaperman, 
working variable hours on a steady salary. 
An hourly wage rate was set by the terms 
of a contract between the employer and 
employee, in this case at one sixtieth of 
the emplovee’s former salary. In addition, 
the employer guaranteed that the employee 
would never be paid less than a fixed sum, 


which seemed to have approximated his 
former salary. 
It is obvious that “the purpose of re- 


spondent’s arrangement with its employees 
was to permit, as far as possible, the pay- 
ment of the same total weekly wage after 
the Act as before.” Such a purpose had 
already been approved ex officio by the 
Wage and Hour Administrator,” and Mr. 


® Section 6. 

1705 LABOR CASES { 51,144, 316 U. S. 624 (1942). 

"Speech before Southern States Industrial 
Council on September 29, 1938. See Lassiter v. 
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Justice Byrnes, writing the opinion for the 
majority, found no objection to it. 


In practice, the employee usually carried 
home the guaranteed sum at the end of the 
week. But in about twenty per cent of the 
weeks worked, he accumulated enough hours 
to bring his earnings, at the hourly rate for 
the first forty hours and one and one-half 
times the hourly rate for hours above forty, 
to more than the guaranteed minimum. 


Faced by this plan, the Administrator con- 
tended that the guaranteed minimum was 
the true heart of the employment contract 
and that the “regular rate” should be deter- 
mined by dividing the amount actually 
earned by the number of hours actually 
worked. This seemed to be orthodox 
Missel doctrine. 


But the Court took a long breath and re- 
fused to accept the Administrator’s thesis. 
Splitting five to four, the majority held that 
the contract effectively set the “regular 
rate” for purposes of the Fair Labor Stand- 
ards Act. Mr. Justice Byrnes, writing for 
the Court, went on to say that there was 
nothing unlawful in a contract under which 
the employee was paid the same wages as 
before the act, so long as they were above 
the minimum required. <A_ regular rate 
might lawfully be agreed upon by the par- 
ties, and the presence of a guaranteed weekly 
income would not invalidate it. He pointed 
out that an employee might, and did upon 
occasion, earn more than the guarantee. He 
looked with approval upon the provision of 
a steady income for employees who worked 
fluctuating hours, and who would otherwise 
be unable to plan in advance on a steady 
take-home pay. 

There was a vigorous dissent by Mr. Jus- 
tice Reed based on the position taken by 
the Administrator and armed by the phil- 
osophy of the majority opinion in the Missel 
case. As we shall see, later developments 
have fortified the position taken by the 
dissenters and have made the Belo rule into 
something of a sport. But it was destined 
to become a permanent part of the inter- 
pretation of the act. 


Belo Repudiated? 


Three years later, a pair of decisions came 
down from the court which in tone seemed 
to repudiate the Belo decision. In the first, 
Walling v. Youngerman-Reynolds Hardwood 
Company,” the court considered the case 


Atkinson & Company, 12 LABOR CASES { 63,803, 


162 F. (2d) 774 (CCA-9, 1947). 
1229 LABOR CASES | 51,203, 325 U. S. 419 (1945). 
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of certain lumber stackers who had been 
accustomed to plying their trade on a piece- 
work basis. After the act was passed, they 
entered into a new arrangement with their 
employer, under which they were paid at 
the rate of thirty-five cents per hour with 
time and one half for overtime; but if in 
a given week their piecework earnings ex- 
ceeded this hourly wage, they were paid at 
the piecework rate. As a matter of fact, 
they had averaged fifty-nine cents per hour 
and had almost never been paid at the 
thirty-five cent rate. The Court refused to 
uphold the plan. In answering the conten- 
tion that Belo was controlling, the Court said: 


“The particular wage agreements there 
involved were upheld because it was felt 
that in fixing a rate of sixty-seven cents an 
hour [the Belo contract rate] the contract 
did in fact set the actual regular rate at 
which the workers were employed. The 
case is no authority, however, for the prop- 
osition that the regular rate may be fixed 
by contract at a point completely unrelated 
to the payments actually and normally re- 
ceived each week by the employees.” 

On the same day, Walling v. Harnisch- 
feger Corporation™ was decided. Here again 
there was an hourly base rate, but under 
this plan bonuses were paid to employees 
who did their jobs at a rate which exceeded 
a certain standard time for each operation. 
Of the employees affected, ninety-eight per 
cent were paid on the basis of the bonus 
. plus their base rate, rather than on their 
base rate alone. When they worked more 
than forty hours, the bonus remained the 
same and they were paid overtime on their 
base rate. The court also refused to accept 
this arrangement. For the purposes of the 
act, the regular rate was held to be total 
compensation divided by the number of 
hours actually worked. 

Some of the language used by the court 
in deciding these two cases made observers 
feel that Belo had become a dubious au- 
thority and might be specifically overruled. 
Such was not to happen. Five years after 
its prototype, another Belo-type contract was 
upheld in Walling v. Halliburton Oil Well 
Cementing Company.” If anything, the Ad- 
ministrator was able to make out a stronger 
case against this contract than in Belo itself. 
Here, eighty-four hours had to be worked 
by an employee before his compensation 
rose above the guaranteed minimum. But 
the court refused to throw out the Belo rule. 


139 LABOR CASES { 51,204, 325 U. S. 427 (1945). 
“ Brundage, ‘‘ ‘Regular Rate’ of Pay Under 
Section 7(a) of the Fair Labor Standards Act of 
1938,"’ 34 California Law Review 227 (1946). Cf. 
Levy, ‘‘Belo Revisited,’’ 15 George Washington 
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With an unusual display of consideration 
for business practices, it pointed out that 
it should not be disposed to change the rule 
even if it had been incorrect in the_first 


place, since reliance on it had become 


so widespread. 


Influence of Belo Rule 


Incorrect or not, the Belo case had be- 
come sui generis, and was even recklessly 
referred to as a “loophole” by those whom 
it suited particularly well. Until the recent 
amendments made special provision for 
bonus and premium-rate plans, it was the 
principal exception to the rule that regular 
rate for the purposes of overtime must be 
actual weekly wage divided by hours worked. 

No figures are available to measure the 
true popularity of the Belo-type plan. The 
frequency with which similar plans have 
reached the courts and the real advantages 
which it offers to companies employing in- 
spectors and their counterparts make it safe 
to assume that it is frequently used. And 
it is almost certain that the new “white- 
collar” regulations, by throwing a whole new 
group of employees into the nonexempt 
category, will cause the ghost of Belo to 
become lively indeed. 


Some of these considerations must have 
stirred the House of Representatives to in- 
clude Section 7(e) in its version of the Fair 
Labor Standards Amendments of 1949 and 
influenced the Joint Conference Committee 
to leave this section unmolested in the bil? 
finally sent to the President’s desk. Sec- 
tion 7(e) is almost, but not quite, a codifica- 
tion of Belo. It reads as follows: 


“(e) No employer shall be deemed to 
have violated subsection (a) by employing 
any employee for a work week in excess of 
forty hours if such employee is employed 
pursuant to a bona fide individual contract, 
or pursuant to an agreement made as a re- 
sult of collective bargaining by representa- 
tives of employees, if the duties of such 
employee necessitate irregular hours of 
work, and the contract or agreement 
(1) specifies a regular rate of pay of not 
less than the minimum hourly rate provided 
in section 6(a) and compensation at not 
less than one and one-half times such rate 
for all hours worked in excess of forty in 
any work week, and (2) provides a weekly 
guaranty of pay for not more than sixty 
hours based on the rates so specified.” 

Law Review 39 (1946); Burstein, ‘“The Mystery 
of the Missing Regular Rate of Pay,'’ 8 Lawyers 


Guild Review 411 (1948). 
1812 LABOR CASES { 51,246, 331 U. S. 17 (1947). 
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By limiting the guarantee to sixty hours, 
the scope of the Belo plan has been some- 
what narrowed, though probably not sig- 
nificantly so. The Halliburton scheme is a 
ready example of a wage plan falling outside 
the statutory authorization. Nevertheless, 
the general character of Section 7(e) as a 
doctrine which grew to full maturity in the 
courts before being adopted by the Congress 
provides reason for believing that past in- 
terpretations of Belo in the courts will be 
instructive in future days under the statute. 


A glance will be taken, therefore, at some 
of the plans which have fallen just within 
or just outside of the Belo enclosure. 


Belo-Type Plan 


McComb v. Utica Knitting Company™ came 
before the Circuit Court of Appeals in New 
York in 1947, after the Halliburton case had 
been handed down. A Belo-type plan had 
been adopted, under which the employee 
earned a guaranteed minimum of $59 for a 
scheduled workweek of forty-five hours. 
The “regular rate” was set at a figure which, 
if applied to forty hours of straight time 
and five hours of overtime, would equal $59. 
Therefore, under this plan, an employee who 
worked more than forty-five hours received 
more than the guaranteed minimum. It 
frequently happened that a week of less than 
forty-five hours was worked, in which case 
the minimum was paid. The Circuit Court 
approved the plan, pointing out that Belo- 
Halliburton was now an established excep- 
tion to the Missel rule. 


One essential ingredient of such a plan 
was said to be “a condition of irregularity 
or instability of work, so that the guarantee 
yields the employee stability of employment 
and income otherwise exempt.” The hourly 
rate would not need to be identical with 
actual regular rate—the rate determined by 
the Missel formula—since ‘where there con- 
cur (a) enough irregularity and (b) a fair 
guarantee, then the contract rate is to be 
‘regarded as’ the equivalent of the actual 
rate, i. e., as a substitute therefor.” 


It was true that the total of hours which 
an employee had to work before earning 
extra compensation was less than in Belo or 
Halliburton, and this must have made the 
plan easier for the court to swallow. But 
there was evidence, hotly pointed out in the 
dissent and passed over by the court, that 


1613 LABOR CASES { 64,137, 164 F. (2d) 670 
(CCA-2, 1947). 

4713 LABOR CASES { 64,216, 165 F. (2d) 265 
(CCA-10, 1947). 
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the irregularity of employment which was 
so highly valued in the opinion was in fact 
much less in extent than in either of the 
two previous cases. The case might be said 
to stand for the proposition that either sub- 
stantial irregularity of employment, or an 
agreed wage which in fact produces the 
weekly guarantee in an average workweek, 
must be present if the plan is to be upheld. 


Non-Belo-Type Plan 


A contract which fell off the Belo tight- 
rope was passed on by the Circuit Court in 
Walling v. Sterling Ice and Cold Storage 
Company" The hourly wage which had 
been agreed on by employer and employee 
in this case had been set up before the war 
and had not been raised thereafter. As the 
cost of living had increased, corresponding 
increase had been made in the weekly guar- 
antee, but none in the agreed base rate. By 
the time the case was tested in the courts, 
the guarantee was so far above any figure 
which the employee could reach on the basis 
of his agreed hourly wage that no extra 
pay was ever earned. In holding that the 
contract failed to comply with the act, the 
court pointed out that a Belo-type contract 
should be based upon an hourly rate which 
would produce the guaranteed minimum 
during an ordinary workweek. Here, the 
hourly rate bore almost no relation to the 
guarantee. So little importance was at- 
tached to the hourly rate by the employers 
that no record was kept of the actual hours 
worked by the employees, itself a violation 
of the wage and hour regulations.” 


Some of the language used in this case is 
helpful in planning a future Belo contract. 
In distinguishing the present contract from 
Belo, the court said: 


“While in general the terms of the con- 
tract in this case are the same as those in 
the Belo case, there are certain facts which 
distinguish the two contracts. Thus, when 
employees received an increase of pay in 
the Belo case, the hourly rate and the 
weekly rate of the contract were readjusted. 
In other words, the contract was rewritten 
to reflect the new condition. Thus, the new 
hourly rate always bore a reasonable rela- 
tionship to the weekly pay. In the Belo 
case, at least ten per cent of the employees 
actually received overtime payments for ad- 
ditional hours worked in addition to the 
guarantee in the contract.” 


% See 29 CFR, Cum. Supp. 516; 29 CFR, 1946 
Supp. 516; 29 CFR, 1947 Supp. 516. 
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Seasonal Industry 


The problem of a Belo contract in a sea- 
sonal industry faced a Tennessee district 
court in Walling v. Anderson, Clayton and 
Company.” From a managerial standpoint, 
the object was to provide a steady wage 
for employees who worked short hours 
during the off-season, at the same time com- 
pensating them for the heavy work during 
the late summer. Under the contract used, 
the employees earned more than the guar- 
antee if they worked more than forty-four 
hours a week. The court accepted the con- 
tract as a valid computation of the regular 
rate for the purposes of the act, “in the 
expectation that forty-four hours repre- 
sented the approximate average work week 
required for the approaching [busy] season 
under normal conditions and with a normal 
crop.” The court further noted that “the 
forty-four hours per week represented a 
reasonable and realistic contractual limit 
upon the hours which the employees were 
required to work for the agreed weekly 
guarantee” and that “the agreed regular 
rates were not fictitious or completely un- 
related to the compensation paid, nor were 
same computed in unrealistic or arti- 
ficial manner.” 


Other Cases 


In Clay v. Motor Freight Express, Inc.” the 
dichotomy produced by Belo and Missel was 
strikingly illustrated. An employee was 
paid a weekly salary for a fluctuating work- 
week and, some considerable time after the 
act had gone into effect, was asked to initial 
a new employment contract which yielded 
him the same salary on the Belo basis. In 
a suit for back overtime, the court held that 
he was entitled to overtime under the Missel 
decision up to the instant at which he in- 
itialed the contract—but not thereafter. 

There are other indications that a Belo 
contract may lawfully be designed to give 
an employee approximately the same total 
pay as he had before, even though the “reg- 
ular rate” specified in the contract is less 
than his former rate.” In Lassiter v. Atkin- 
son & Company,” the basic hourly rate was 
computed so as to yield in a normal week 
exactly the same total pay for the employee 
as his previous salary. The court held that 
if the minimum-pay requirements are met, 





19 12 LABOR CASES { 63,790 (1947). 

207 LABOR CASES { 61,972, 52 F. Supp. 948 
(DC Pa., 1943). 

21 29 CFR 778.18(d) 

22 See footnote 11, supra. 

3329 CFR 778.18(c). 
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there is nothing in an arrangement of this 
kind which violates the provisions of the act. 


Desirability of Written Contract 


Some type of contract is ordinarily present 
in a Belo plan to bind both the employee 
and the employer to the new base rate, 
though all that is actually necessary, in the 
absence of union demands, is that the em- 
ployee be aware of the method and rate 
under which he is being paid, and consent 
to them. Considering the problems of proof 
in the case of a dispute, however, it is 
highly desirable that thé contract, or at 
least a memorandum of its terms, should 
be in writing.” 

If such a contract or memorandum is 
used, there is no particular wording which 
is necessary. Often, a sound employee- 
relations policy will suggest a document 
that is more in the nature of a letter than 
a formal contract. This would seem to be 
proper if all the formal elements are in- 
cluded. For the sake of those who wish to 
use a short form with the perfect certainty * 
that it will be approved, the Administrator 
has suggested a contract, using a hypo- 
thetical example: * 

“The X Company hereby agrees to em- 
ploy John Doe as a claims adjuster at a 
regular hourly rate of pay of $1.30 per hour 
for the first 40 hours in any work week and 
at the rate of $1.95 per hour for all hours 
in excess of 40 in any work week, with a 
guarantee that John Doe will receive, in 
any week in which he performs any work 
for the company, the sum of $71.50 as total 
compensation, for all work performed up to 
and including 50 hours in such work week.” 

There is no need of a written bilateral 
contract, formally executed by both parties. 
As always, the employee indicates his ac- 
ceptance of the terms of new or continued 
employment by his act of going to work. 
The importance of a writing where a Belo 
contract is concerned is to show conclusively 
that the terms of this rather unusual ar- 
rangement are in fact known to the em- 
ployee. As a consequence, a letter initialed 
by the employee will adequately serve 
the purpose. 

The fact that the contract is on a take- 
it-or-leave-it basis does not make it less 


(Continued on page 268) 





* Under Section 10 of the Portal-to-Portal 
Act of 1947, interpretations of the Administra- 
tor currently in effect may be relied on as a 
defense to suit under the Fair Labor Standards 
Act of 1938. 

*° 29 CFR 778.18(g). 
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PART Il 


The Litigious Phrase: 
“Arising out of’ Employment 


The author, a member of the Boston 
bar, is editor-in-chief of the NACCA 
Law Journal, which is published by 
the National Association of Claim- 
ants’ Compensation Attorneys. This 
article is reprinted, with permission, 
from the November, 1949 issue of that 
Journal 


NV ANY OLDER CASES pertaining to 
1 workmen’s compensation limited “rea- 
sonable incidents” of employment to the 
more common ones of personal ministra- 
tions thought necessary to the worker’s well- 
being. The current trend is to include all 
those acts which in the light of modern 
working conditions and within the ambit of 
recent thinking are considered reasonably 
incidental to a worker’s employment—“em- 
ployment” being used in the‘widest sense. 

For example, while it may not be bene- 
ficial to the employer to have employees 
stop to talk to each other, and they are not 
hired to pass the time of day in that manner, 
current thinking recognizes that such a 
minor deviation is within the sphere of “in- 
cidents” of employment. Human beings, un- 
like machines, do not run in grooves. They 
bring with them to their jobs their tempera- 
ments, habits and faults. Employers take 
them “as is.” 

Hence modern courts consider whether 
the act leading to an injury is such as is 
reasonably to be expected of human workers, 
that is, whether the act can reasonably be 
said to be impliedly part of the main work 
or incidental to the working environment. 

Many discretionary or natural acts may be 
incidental to, if not actually part of, the 
employment. In dealing with human beings, 
as distinguished from machines, it is not 
always possible sharply to define a worker’s 
duties. By custom or otherwise, certain acts, 
while not expressly permitted, are natural 
or reasonably discretionary with employees. 


“Arising out of” Employment 


—————— By SAMUEL B. HOROVITZ 


In the absence of express prohibitions, in- 
juries during such acts have currently been 
held to be compensable as natural or discre- 
tionary acts. Thus, assisting fellow em- 
ployees and others, in the absence of express 
prohibitions brought to the injured worker’s 
attention, may be compensable as reasonable 
incidents of the employment. Otherwise em- 
ployees would be encouraged never to “lend 
a hand” without express approval before- 
hand, and sloth, not helpfulness, would be 
encouraged in the superior’s absence. In 
short, an employee is not to be regarded as 
an automaton, or as part of a machine op- 
erating in a groove that cannot leave, even 
by inches, the prescribed course. He is a 
living worker, endowed with intelligence, 
and is naturally to be expected to exercise 
some discretion concerning the work he is 
to do. And if, while doing what he regards 
as sensible in the situation, he is injured, 
the injury may well “arise out of” the em- 
ployment. 

Closely allied are acts done to further the 
good will of the business. If an employee 
is injured during entertainment, or while 
performing services related to creating good 
will, his injuries are considered as arising 
out of the employment. 


Deviations and Curiosity 


Slight deviations are no defense under 
most state decisions. Thus a slight devia- 
tion to get a chew of tobacco, to ask a fellow 
employee the time or to throw away a 
cigarette, is harmless, and awards are up- 
held where the injury occurred during the 
deviation. A fortiori, deviations sanctioned 
by custom are no defense, and a deviation 
for personal reasons is cured when the serv- 
ant re-enters the master’s business. 


Where the deviation is not chargeable to 
the injured employee, but to a superior or 
other person, injuries during the deviation 
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may still arise out of the employment. The 
employee, for example, riding in an automo- 
bile with his superior or with a fellow em- 
ployee, need not protest against a deviation 
to protect his compensation rights. 


A slight deviation caused by curiosity or 
other natural human act is not necessarily a 
bar to compensation. Although the older 
cases used the strict common-law theories 
to bar even compensation claims, the mod- 
ern theory is to permit an award where an 
instrumentality of the employer, or a risk 
incidental to the employment, in fact com- 
bined with the act of curiosity or other rea- 
sonably natural acts and produced the injury. 


Furthermore, the defense of “deviation” 
or “curiosity” is borrowed from the com- 
mon law, and workmen’s compensation 
meant to discard narrow common-law theories. 
The defense, therefore, should rarely be up- 
held and must be limited to acts so foreign 
to the employment (used in its widest sense) 
as not to “arise out of” even a reasonable 
incident thereof. 


Emergencies and Unusual Errands 


How about acts in emergency? Suppose 
a worker finds an employee of another con- 
tractor injured in a cave-in and himself is 
injured trying to assist, as an act of human- 
ity, or a hotel cook hired only to cook is 
burned warning guests of a fire, or a truck 
driver suffers injury while assisting at an 
, accident blocking his route. Are these com- 
pensable? Suppose ammonia instead of water 
is accidentally thrown on the face of a female 
worker to revive her after she has fainted 
during a quarrel with her employer. New 
York managed to sustain an award in all 
but the last case. Most courts recognize the 
worker’s right to protection in doing the 
humane thing during emergencies. The em- 
ployer responsible for compensation pay- 
ments is usually the one upon whom the 
duty of rescue devolves, and, if two em- 
ployers are involved, the employees of an- 
other employer may or may not (depending 
on the circumstances) be regarded as loaned 
for the emergency. As a general rule the 
original employer remains responsible. 

Where employers send employees on un- 
usual errands, no matter how far removed 
from their usual work, the compensation 
protection continues in most states. Hence, 
a dairy employee sent to move a piano at a 
church bazaar (the church being a dairy 
customer) was given compensation for an 
auto injury en route; similarly, an award was 
made to a domestic servant ordered to 
secure her eyeglasses at her friend’s house 
and injured by slipping on the pavement. 
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Obtaining Wages or Tools 
After Hours 


Suppose the employee is on his way to 
obtain his wages or work clothes or tools, 
either during or after working hours. If 
such action by the employee is customarily, 
expressly or impliedly permitted by the em- 
ployer, injuries on the premises on the way 
to or from the accomplishment of such proj- 
ects are clearly compensable. If a return to 
the place of employment for such purposes 
is justified, by usage or otherwise, even days 
after the termination of employment, the em- 
ployee is protected against injuries on the 
premises during such return. Such acts are 
clearly reasonable incidents of employment. 


Unexplained and Alternate Causes 
of Injury 

An employee is not required to prove the 
exact cause or name the precise time and 
place that produced his injury. The burden 
of proof may be sustained by reasonable 
inferences, based on either direct or circum- 
stantial evidence, pointing to an ultimate 
connection between his employment and his 
injury. Thus, where an employee died from 
poisoning following the picking of prickly 
plants, even though no one could point to 
the exact time, place, plant or object which 
pricked him, an award was upheld. 

Similarly, where there are two or more 
alternative causes of injury, all of which are 
compensable, it is not necessary for the 
commission to specify which of the causes 
was the true one. Even if he selects the 
wrong one, the true one being compensable, 
the award stands. 


Intoxication 


Suppose intoxication plays a part in the 
injury. Where the statute is silent as to the 
effect of intoxication, courts usually require 
proof by the employer or insurer that the 
drunkenness was the sole cause of the injury, 
and hence that it did not “arise out of” the 
employment, or that it amounted to wilful 
misconduct. Even where the statute ex- 
pressly permits the defense of intoxication, 
the weight of authority requires proof that 
it was the sole cause, or that it was the 
cause or proximate cause, and holds that it 
is not the proximate cause where it is only 
a contributing cause, or a condition and not 
a cause. 

There must first be proof of actual in- 
toxication. Such a state is not necessarily 
proved by evidence that the employee had 
been drinking, or had a strong odor of 
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liquor on his breath or in his vomitus, or 
that his automobile zigzagged. In each case 
it is a question of fact on all the evidence, 
and the finding of the board or commission, 
if rationally possible, stands. 


Even if the court believes the commis- 
sioner made a mistake of fact in arriving at 
his decision and conclusions, if there is evi- 
dence to support his inferences and conclu- 
sions, they cannot be reweighed and reversed 
by the reviewing court. 


The burden is always upon the party rais- 
ing the defense, and therefore is upon the 
insurer or employer; if the evidence produced 
is disbelieved, the defense fails. Even a vio- 
lation of an employer’s rule against drinking 
is not necessarily fatal to an award. 

Proof of actual intoxication nevertheless 
fails where the work placed the employee 
in a dangerous position, as on a wagon or 
stairway, and the intoxication was only a 
condition, or even a contributing cause. This 
is especially justified in states where the 
legislature has not seen fit to give employers 
or insurers the express defense of “intoxica- 
tion.” The sole defense, therefore, is that 
the injury did not “arise out of” the employ- 
ment, and it is only where the employment 
played absolutely no part in the injury, and 
the intoxication was solely responsible for 
said injury, that the defense is allowed to 
prevail. 

Vicarious intoxication is no defense. The 
injured man himself must be drunk and his 
own dereliction must be the sole cause of 
his injury or accident. 

Thus, the fact that the driver or third 
party is drunk does not prevent the employee- 
helper from getting an award, even though 
the driver’s intoxication was the cause of 
the accident. 


Violations of Rules or Laws 


Suppose the worker violates a rule, instruc- 
tion or law. Suppose, for example, an em- 
ployer warns an employee not to drive a 
truck, on a given trip of one hundred miles, 
more than twenty miles per hour and, fur- 
ther, warns him to stay on the right-hand 
side of the road, to violate no state, county, 
city or town law and not to do thus and 
thus; suppose the worker is injured while 
going twenty-two miles per hour, while part 
of his truck is slightly over the left-hand 
side of the road. If warnings could avoid 
liability, many employers would print rules 
miles long, and, if they did not, the carriers 
would do it for them. 

By the weight of authority, violations of 
laws or of rules or instructions of employers 
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do not necessarily prevent recovery on the 
ground that the injury did not arise out of 
the employment. 


The employer may so limit the scope of 
the employee’s duties that if he steps outside 
the delimited scope of those duties and 
thereby injures himself the injury may not 
arise out of the employment. The defense 
strictly is not the violation of orders, or any 
similar narrow common-law theory, but that 
the injury in fact was not causally related to 
the employment. 


The overwhelming weight of authority 
draws a distinction between doing an act 
entirely outside the scope of employment 
(used in the broad compensation sense, and 
not as at common law), and doing an act 
within the scope of the employment, but in 
a forbidden manner. In brief, if a transgres- 
sion is within the sphere of employment, the 
resulting injury arises out of the employment. 


The great majority of states now rule that 
violations or disobedience of an employee 
while he is acting within the scope of em- 
ployment do not avoid liability (1) if they 
are mere conditions and not causes of the 
accident or injury; (2) if the rule or law 
which the claimant broke was not one which 
limited the sphere of his employment, but 
simply dealt with his conduct in acting 
within his employment (i. e., misconduct or 
disobedience within the sphere of the em- 
ployment is still compensable, e. g., doing 
work in the wrong way, as not stopping a 
machine to remove obstructions, sitting in- 
stead of standing the safe way, not wearing 
gloves on cold days in violation of orders or 
violating speed and road laws); (3) if the 
violation is mere thoughtlessness, not wilful; 
(4) if instructions are honestly misunder- 
stood; (5) if the rules are not enforced, or 
are a dead letter; or (6) if the rules are not 
conveyed to the employee or he does not know 
of the rules. Other exceptions may undoubt- 
edly be justified on their own special facts. 

Narrow tort rules, having a basis where 
third parties make claims against an em- 
ployer, have no sound application when the 
employee-employer relationship alone is in- 
volved. England, by a 1923 amendment, 
made violations of statutes and regulations 
harmless for death cases and for cases of 
serious disablement if done in connection 
with the employet’s trade or business, while 
West Virginia still punishes “wilful dis- 
obedience” by denying all compensation. 

True, where the rule-violator deliberately 
and knowingly exceeds the scope of his 
authority and goes beyond his assigned work 
or anything reasonably incidental thereto, 


251 





the injury does not arise out of the employ- 
ment. The proper compensation defense in 
that situation is that he went beyond any 
reasonable scope of his authority and hence 
the injury did not arise out of the employ- 


ment. Unless the disobedience brings the 
case within serious and wilful misconduct or 
similar statutory defense, and thus is an 
express statutory reason for denying. com- 
pensation, courts are not justified in reading 
in a new defense based on violations of 
rules or laws (really assumption of risk or 
contributory negligence in a new guise). 


Added Risk 


An easy way to deny an award is to say 
that the worker “added a peril” to the job 
and hence cannot recover. “Added risk” or 
“wanton incurrence of special danger” as an 
excuse for denying an award because an 
employee was contributorily negligent used 
to be all too common. Most courts agree 
that “negligence” or assumption of risk by 
the employee is no bar in a compensation 
case and, having uttered that phrase, a few 
substituted “added peril” (merely negligence 
or assumption of risk in most cases) as the 
excuse for the worker’s legal demise. Thus, 
awards were denied where a garbage col- 
lector jumped off his truck while it was 
going three and one-half miles an hour, and 
where a carpenter jumped onto a slowly 
moving train. So far as a court rules that 
an employee was not acting within any 
reasonable scope of the employment when 
injured, i. e., that the injury did not “arise 
out of” the employment, it is proper to deny 
an award; but the words “added risk” should 
never be used as a defense in compensation 
cases. Most jurisdictions have either so 
stated or have ignored the doctrine entirely. 
fowa held that use of private airplanes for 
travel, unless prohibited expressly, was not 
a “rash act” and a fall in one was com- 
pensable. A fortiori, the use of a motorcycle, 
where not expressly ferbidden, does not 
prevent an award. The mere fact that some 
people fear trains, motorcycles or airplanes 
does not make their use by employees either 
rash or an added risk. 

Where the compensation statute limits 
denial to two things only—‘“not out of” and 
“serious and wilful misconduct” or a similar 
phrase—the court is not justified in reading 
in “added risks.” Judicial insertion of de- 
fenses not specifically granted by the legis- 
lature is indefensible in remedial legislation 
intended to widen the rights of injured 
workers. 

The compensation act does not create a 
state of liability part way between “not out 
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of” and “wilful misconduct.” The words 
“added risk” are a court-created hybrid 
which has confused compensation decisions 
as has its common-law twin, “contractual” 
(versus “voluntary”) assumption of risk. In 
the compensation act, as in some tort cases, 
the legislature abolished contributory negli- 
gence and assumption of risk. Equally 
promptly, “contractual” and similar forms 
of assumption of risk stole in. 

“A phrase begins life as a literary ex- 
pression; its felicity leads to a lazy repeti- 
tion, and repetition soon establishes it as a 
legal formula, indiscriminately used to express 
different and sometimes contradictory ideas.” 

If the court wishes to deny an award on 
the ground that the injury did not arise out 
of the employment, there is adequate lan- 
guage available without resorting to the 
wrongful use of the words “added risk.” 
“Unless great care be taken the servant's 
rights will be sacrificed by simply charging him 
with assumption of risk under another name.” 

Old confusions die hard; yet may it be 
said to the everlasting credit of the Supreme 
Court of the United States that for railroad 
workers it has now closed the door to one of 
the twins—contractual and every other type 
of assumption of risk. 

“We hold that every vestige of the doc- 
trine of assumption of risk was obliterated 
from the law by the 1939 amendment, and 
that Congress, by abolishing the defense of 
assumption of risk in that statute, did not 
mean to leave open the identical defense for 
the master by changing its name to ‘non- 
negligence’.” 

Similarly, it is high time that those few 
states who use the term “added risk” or 
“added peril” abolish it from their decisions. 
In Massachusetts the defense is withering; 
in England, its birthplace, it has died and 
awaits only a formal burial. “Such a doc- 
trine has no proper place in a philosophy 
which discards the principle of negligence.” 


Unexplained or Unwitnessed 
Deaths 


Unexplained or unwitnessed deaths have 
made a Sherlock Holmes of many a judge. 
The distinction between “reasonable infer- 
ences” (compensable) and speculation, con- 
jecture and surmise (noncompensable) would 
certainly baffle Watson’s credulity. 

The overwhelming weight of authority 
supports awards based on reasonable infer- 
ences or circumstantial evidence, in com- 
pensation cases as in other cases, and requires 
reversal of those based upon speculation, 
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conjecture and surmise. There is little diffi- 
culty in stating this general rule; the trouble 
lies in its application. Much must be con- 
ceded in favor of upholding the award below, 
even though the reviewing court would not 
have drawn the same inferences. 

Where the body of the employee is dis- 
covered in an unwitnessed accident, some of 
the difficulty is unavoidable. Industrial com- 
missions try to reconstruct the scene as best 
they can, and courts have supported their 
ultimate findings wherever rationally possi- 
ble. Thus, awards were upheld on inferences 
when a cab driver’s body was found in a 
river with his valuables missing, when a 
general caretaker was found dead on the 
employer’s premises with a gunshot wound 
and when a gasoline truck driver was dis- 
covered fatally burned near the truck in 
which a soldier “pick-up” was still on the 
front seat burned to death. The courts usu- 
ally abide by the decision of the hearer of 
the facts, unless they can say that “taking 
all the factors into account, the board drew 
an inference that no reasonable man could 
draw.” The death of the employee usually 
deprives the dependent of his best witness 
—the employee himself—and, especially 
where the accident is unwitnessed, some lati- 
tude should be given the claimant. 

Circumstantial evidence may be such as 
to be above speculation and conjecture and 
hence legally sufficient to sustain a depend- 
ency award by inferences from undisputed 
facts produced in evidence. One inference 
may be based on another inference. Hence, 
the disappearance of a man who was last 
seen hurrying on the job near the water- 
front, with proof that he did not leave by 
the only gate-exit and with no cause for 
suicide, is sufficient, with other similar cir- 
cumstances, to sustain an award for “acci- 
dental” drowning, even though seven years 
had not expired and dragging in winter had 
not produced the body. A wait of seven 
years to establish death applies only to an 
unex plained absence. 

In addition, express statutory presumptions 
or (in the absence of a statute) natural in- 
ferences of fact, resting on common expe- 
rience or inherent probability, that an un- 
witnessed death arose out of employment 
are allowed in the majority of jurisdictions. 
This is especially true where the employer 
provides no contrary proof and where, when 
last seen, the deceased was working or had 
properly recessed. Statutory presumptions 
are intended to aid claimants and should be 
construed broadly and liberally. Their effect 
is not overcome by speculative evidence or 
prior contrary decisions. 
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Suicide 


How about suicide? Suppose an injury is 
so painful that the worker commits suicide 
rather than lead a life of horrible pain. Many 
states think of the victim as having commit- 
ted a crime himself (suicide being a crime), 
thereby breaking the chain of causation—a 
bit of narrow common law harking back to 
the days of railroad-favoring judges. The 
weight of authority unfortunately still holds 
that suicide ordinarily breaks the chain of 
causation, and that an award is allowed only 
when the suicide is due to an uncontrollable 
impulse or occurs during a delirium so strong 
that the deceased does not realize that he is 
ending his life, and when the suicide is con- 
nected with an insanity caused by the injury. 

The legislature, however, has now altered 
that rule in Massachusetts to allow compen- 
sation when, “due to the injury, the employee 
was of such unsoundness of mind as to make 
him irresponsible for his act of suicide.” 

England and New York, by using a social 
conscience rather than legal technicalities, 
and with no statutory help, have recognized 
that if suicide is the result of imsanity or 
mental derangement caused by the accident 
or injury, compensation is due the depend- 
ents, without discussion as to whether the 
suicidal death was due to an uncontrollable 
impulse or whether the insane man under- 
stood that he was ending his life. 


Where suicide results from insanity or 
mental derangement consequent upon an 
industrial injury, “it is rightly held to be 
death resulting from the injury.” Why many 
American jurisdictions, which ordinarily fol- 
low liberal English decisions, went off on a 
narrow tort tangent in compensation cases is 
hard to understand. Putting the widow on 
charity rolls because her husband, crazed by 
injury-caused pain, knew he was committing 
suicide, is inconsistent with the 
purposes of the acts. 


humane 


Mistakes 


Mistakes may arise out of the employment. 
Thus, mistaking poison for drinking water 
was held compensable, as was confusing two 
medicines prescribed by the doctor and mis- 
taking a stairway for the toilet door and 
falling. The great weight of authority holds 
that if the intended act would have arisen 
out of the employment, the injury resulting 
from the mistake is compensable; and that 
neither negligence nor inability of the claim- 
ant to show the exact cause of the mistake 
is a defense. 
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Assaults 


Do assaults arise out of the employment? 
They do if the assault is causally related 
to the work. It is sufficient if after the event 
there is apparent to the rational mind a causal 
connection between the conditions under 
which the work was required to be per- 
formed and the resulting injury. 


The overwhelming weight of modern au- 
thority holds that assaults are compensable 
where the assault arises out of a work-mat- 
ter, as distinguished from a purely personal 
quarrel. It makes no difference whether the 
assault takes the form of murder or rape, or 
whether there is in fact an increased risk 
or danger, where the conditions under which 
the work is done cause exposure to the risk. 


A fortiori, if the employment increases or 
contributes to the risk of assault, even 
though the increase or contribution be 
small in degree, the assault is compensable. 
Where the work places the worker on lonely 
roads in the early morning hours, the char- 
acter of the employment, even without proof 
of a motive, is considered a contributing 
factor. Where the work in any reasonable 
degree increases the risk or chance of as- 
sault, the resulting injury is compensable. 
Thus, awards have been sustained where a 
YMCA attendant was assaulted by a 
drunken sailor; where an innocent employee 
was struck by a superior fellow worker 
(where the employer knew the drunken, 
quarrelsome nature of the assailant), where 
a discharged waiter murdered his superior; 
where a chauffeur on an errand in a crowded 
city street was stabbed by an insane man; 
where a taxicab driver got into a dispute 
over a fare and his rights on the street; and 
where a quarrel began when a checker 
called his helper “Shorty.” 


“Shooting” accidents are currently held 
compensable, in the majority of jurisdictions, 
for innocent victims in the path of the bul- 
let; yet in a few states awards have been 
denied, e.g., where a night watchman was 
mistaken for a yegg by a sheriff, and was 
shot. The weight of authority denies com- 
pensation where the assault was for purely 
personal reasons, e.g., refusing a fellow 
workér a loan, but assaults by members and 
nonmembers of labor unions are usually 
compensable when the labor disputes are 
causative factors. 


Assaults by insects or animals follow the 
same rules. If the employment exposes the 
worker to the attack or if there is some other 
causal relation between the employment and 
the resulting injury, the injury is compen- 
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sable. Thus, a stableman or teamster bitten 
by a stable cat collects, as the cat is really 
part of “the necessary furniture of a stable,” 
is known to be there and becomes a risk 
of the place; and a lifeguard in a bathing 
suit at a beach, bitten by an insect and suf- 
fering blood poisoning, is protected. In 
England, however, a lady’s maid assaulted 
by a strange cockchafer, which flew in 
through the window, lost her case as she 
“was not placed by reason of the employ- 
ment in a position of any special danger.” 
However, where a salesman or worker is 
sent into an insect-infected district, assaults 
or bites by insects are clearly compensable, 
even if the biting occurs after working hours. 


Work-assaults should not be confused 
with injuries resulting from purely personal 
quarrels. An assault necessarily involves 
emotional make-up and disturbance and in 
a broad sense could be regarded as personal. 
But work causes quarrels and fights and, 
though interwoven with emotional disturb- 
ance, work-induced assaults are not a de- 
parture from the work. It is sufficient that 
the work brings the claimant within the 
range of peril. Personal animosities, created 
by “working together on the assembly line, 
or in traffic,” accumulate and explode; and, 
if attributable in substantial part to the 
working environment, the resulting injuries 
arise out of the employment. 


Where the assault is directly connected 
with the work and arises out of work- 
quarrels, as distinguished from personc! 
quarrels, the assault is compensable with- 
out determination of questions of aggressors 
or innocent parties. Courts are not justified 
in making exceptions for “aggressors” 
where the legislature has not done so by ex- 
press provisions. An assault that arises out 
of work-arguments, as distinguished from 
personal grudges, is clearly causally related 
to the employment, regardless of who strikes 
the first blow, and, hence, “arises out of” 
the employment. Furthermore, to make a 
distinction between aggressors and innocent 
victims adds further complications as to 
what constitutes an aggressor, and is judi- 
cial legislation in a remedial act intended to 
widen, not narrow, the rights of workers. 
In tort law, who strikes the first blow may 
be material on assumption of risk, con- 
tributory negligence, intervening cause and 
other questions. But in compensation law, 
the question of “arising out of” depends 
simply on the causal relation to the work, and 
the question of “aggressors” is a court-made, 
not legislative, exception. 
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Subsequent Aggravations 


Do subsequent aggravations of injuries arise 
out of the employment? Suppose a negligent 
doctor makes the injury werse—does this 
“arise out of” the employment? Most 
courts allow awards for the entire disability. 
The chain of causation is not broken where 
the injury or death is due to the mistake or 
negligence of attending physicians acting 
honestly. But the rule is said to be other- 
wise if the employee knowingly hires a 
quack doctor. Where the insurer’s doctor 
is negligent, some states compel the em- 
ployee to accept the increased compensation 
resulting, and bar suits against the doctor 
or carrier; others, using a better and more 
liberal construction, permit common-law 
suits against the negligent doctor by such 
employees, some as in addition to, and 
others as supplementary to, his increased 
compensation rights against the employer or 
carrier. Some states allow common-law 
suits against an employer for negligence in 
supplying incompetent doctors or first-aid 
attendants, 





Refusal of Treatment or Operations 


If the employee unreasonably refuses 
treatment, he may break the chain of causa- 
tion and stop his compensation. In practice, 
however, boards rarely punish injured 
workers by such drastic action. They have 
seen too many comparatively minor opera- 
tions result in unexpected emboli, throm- 
boses, septicemia and the like, and properly 
refuse to take the responsibility of forcing 
workers to face those risks. 

Refusal of hernia operations causes much 
of the difficulty. Many employees fear such 
operations, They know of some workers 
who died as a result of them or who had 
recurrences in spite of surgery. Human 
beings should not be treated as inanimate 
objects or as unfeeling animals, and should 
not be compelled to submit to operations 
simply because all the surgeons so advise, or 
to cut the cost to insurers; if they refuse 
because of reasons which cannot be said to 
be wholly unreasonable, considering all the 
circumstances at the time of refusal, it is 
improper to deprive them of their compen- 
sation rights because of the refusal, where 
the compensation act itself is silent as to 
the effect of refusal of operations. The ju- 
dicial insertion of defenses not found in the 
statutes is indefensible. The question should 
never be one of punishing a stubborn 
worker, but should be whether his continued 
disability is due to the accident or to his 
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unreasonableness in refusing to submit to 
undeniably simple treatment or operation. 


Hence, the modern and current trend is 
to find and rule that the refusal to submit 
to a hernia operation is ordinarily not un- 
reasonable, especially where the injured 
worker prefers more conservative treatment 
or the use of a truss. 

The rule is the same for other types of 
operation, such as amputations of fingers 
and limbs. A worker reasonably may prefer 
a stiff limb to an artificial one, even though 
all the doctors advise amputation. 

To justify a suspension, the employer has 
the burden of proving that the employee’s 
refusal was unreasonable and, in addition, 
that the operation or treatment would have 
removed the compensable disability and 
hence relieved the insurer of future pay- 
ments. These requirements, placed upon 
the employer (or insurer) who is raising 
the defense, are essentially questions of 
fact, not law. Hence, where an employee 
refused an amputation, and another refused 
a second hernia operation, it was held error 
to stop compensation; and where an em- 
ployee refused Pasteur treatment after a dog 
bite, fearing the treatment and not believing 
the dog was rabid, and died from hydro- 
phobia, the dependents recovered, because 
he was guilty only of an error of judgment. 

A fortiori, where the treatment or opera- 
tion may entail serious consequences or en- 
danger life, refusals by workers to submit 
thereto, even though it will reduce disability 
and even if all doctors favor treatment or 
operation, ordinarily does not deprive them 
of their compensation rights. This is espe- 
cially true where there is doubt about the 
substantial benefit to the employee. So, too, 
refusal of diagnostic or exploratory opera- 
tions having no direct curative effects, does 
not justify suspension orders. 

As a result, most courts now rule that 
when the outcome of an operation is prob- 
lematical, or when the operation is attended 
with real dangers to life or limb or would 
not, even if successful, have reduced the 
amount of compensation payable, even though 
all the testifying doctors were in favor of 
operation, the refusal is ordinarily not un- 
reasonable. The relevant issue in determin- 
ing whether the refusal was unreasonable is 
not whether the doctors (in favor or against 
the operation) are correct, but whether the 
worker himself was unreasonable in his re- 
fusal. He is not unreasonable if any of the 
above three situations apply. This question 
being one of fact, a finding that he was not 
unreasonable will not be disturbed on ap- 
peal in these or even in other situations, 
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A worker, after injury, may properly con- 
tinue to lead a normal life even though it 
involves some risk of aggravating his com- 
pensable ailment. It is perfectly permissible 
for him to continue to wash his hands at 
home or on a new job, in spite of a prior 
dermatitis, or to take a swim or plunge, 
without being chargeable with breaking the 
chain of causation. Most acts contain no 
provision against “breaking the chain of 
causation” as used at common law. 

In short, the only provision generally 
found in compensation acts relates to the 
employee’s wilful intent to injure himself; 
and an injury short of such wilful intent 
should not be tortured into another bar not 
found in the statutes. 

The recent trend, therefore, has been to 
refuse to accept the narrower common-law 
theories of intervening, independent causa- 
tion, except in clear, wilful cases. 

Similarly, so long as the chain of causa- 
tion is not broken, aggravations by re-injury 
are compensable. Where the first injury 
causes a second injury to the same or an- 
other part of the body, both injuries may be 
chargeable to the first insurer. Thus an 
employee suffering dermatitis does not nec- 
essarily break the chain of causation by 
washing his hands in water even on a new 
job, nor does a worker with a leg injury 
break the chain when his crutch slips and 
in addition he fractures his hip. Both in- 
juries are chargeable to the carrier. Similarly, 
if after the injury he is put to bed and a 
bedsore develops, causing death, the causal 
chain is not broken; nor is the chain broken 
when traumatic neurosis due to an injury 
is aggravated by marital, financial or other 
worries, nor where on friendly nonprofes- 
sional advice intended to help an injured 
jaw, an employee drinks poisonous Jamaica 
ginger and his legs become paralyzed. 


Recurrences and Dual Injuries 


Doctors often use the word “recurrence” 
loosely. Whether the disability is due to 
an earlier injury which “recurred” without 
relation to the later incident, or whether the 
later incident was in fact a new injury, is 
usually a question of fact. In such cases, the 
trial board’s finding is final if supported by 
evidence. Such finding may be based on 
reasonable inferences, even though the court 
on appeal might have made a contrary in- 
ference. Thus a “recurrent” back strain 
caused by leverage exerted on the muscles 
of the back in a later incident was properly 
held to be a new injury. And the insurer 


on the risk at the time of the last injury, 
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which caused or contributed to the disability, 
is usually chargeable with the compensation 


payments. Contributions are not weighed; 
and the last contribution, although the 
minor one, assumes the liability to the worker. 


If, however, the later accident had no ma- 
terial influence on the resulting disability, 
but was merely coincidental, and, the orig- 
inal injury was in fact the substantial cause 
of the disability, even though it manifested 
itself in point of time after the later inci- 
dent, the original employer and insurer are 
chargeable. 

Where both injuries to the same part of 
the body contribute to the disability, some 
states (by separate suit as between insurers 
only) divide the responsibility in accordance 
with the contribution, while others place 
the entire burden on the last insurer. 

Where the first injury was compensable 
and the second took place later under cir- 
cumstances where no compensation is due, 
an award or continuing award for the first 
injury is proper, provided it is for no more 
than the disability attributable to it, with 
nothing added for the extra disability caused 
by the uninsured injury. 

If the second injury alone is compensable, 
in states which charge the entire cost to the 
second insurer or which adhere to the 
well-established principle that employers take 
workers “as is,” the accumulative effects of both 
injuries are chargeable to the second injury. 


Adjacent and Own Premises 
as Cause 


Objects falling from adjoining premises 
usually give rise to an award as “arising out 
of” the employment if the worker can rea- 
sonably associate his position at the moment 
of the injury with the flying missile. Thus, 
where a worker in an open yard was hit by 
a slate blown from an adjoining roof dur- 
ing a windstorm (while the worker was 
bent over adjusting machinery and could 
not see it coming), it was held that the risk 
of injury arose out of his employment. So, 
too, liability for compensation is established 
where an object from the next building 
strikes a worker in a pit or an explosion in 
the adjacent building sends part of the roof 
into the worker’s room, injuring him, 

The recent trend has been to allow com- 
pensation whenever a worker is injured at 
work by the collapse of his work-building or 
of a near-by structure, regardless of the 
cause of the collapse. Such injuries, from 
explosions, cyclones or other causes, are 
compensable as “locality risks,” or because 
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of some special feature pointing to causal 
relation between the injury and the obliga- 
tions, conditions or incidents of the employ- 
ment. The location of the employment or 
the position of the worker may well supply 
the causal nexus or relationship. 


Slipping and Falls 


There is a distinction between slipping or 
tripping on a floor because of some cause 
connected with the floor and simply falling 
on the floor because of something personal 
to the worker, 

Slipping on the floor, or tripping over ob- 
jects thereon, universally is held to arise 
out of the employment. In such situations 
there is obvious causal relation to the use of 
the floors. This is so even though the re- 
sults are unusual. So, too, both explained 
and unexplained falls from heights, into ma- 
chines or against tables are usually com- 
pensable because the work exposed the 
workers to those special risks. But in a few 
states an unexplained fall on a floor some- 
times is non-compensable, as its causal rela- 
tion to the employment is left in doubt. In 
states allowing presumptions favorable to 
the worker, even an unexplained fall may be 
compensated. 


Where the cause of the fall is personal to 
the worker (as a nonindustrial heart attack, 
a dizzy or epileptic spell, or any idiopathic 
condition), the fact that the floor is of rough 
cement instead of wood and, hence, more 
dangerous, is no ground for an award in 
Massachusetts and the mmority of states. 
But awards are upheld there and in most 
states if the fall is on a stairway, into a ma- 
chine or against anything except the bare 
floor, and especially if the fall is from a 
height, as the risk of injury is increased, or 
is a “special danger” of the employment. 

A majority of the modern cases properly 
do. not distinguish between such falls, and 
compensate for injuries whether due to the 
bare floor or to machinery, etc.—both being 
compensable where the injury results from 
contact with the floor or other objects. 
While the chances of breaking a hip, for ex- 
ample, by a fall on a concrete floor may be 
less than on a stairway, or from a height, 
the difference is not one of causal relation, 
but of degree. 

Why epileptics, for example, falling on 
concrete floors should be relegated to the 
charity scrap heap for fractured skulls caused 
by contact with floors, when courts at the 
same time correctly make industry pay for 
such injuries if the contact is with a wooden 
stairway or a box, etc., is hard to understand. 
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It is a distinction without a difference, justi- 
fied by no language in the compensation 
acts. It is judicial legislation in a remedial 
statute intended to widen, not decrease, the 
rights of injured workmen. And the hu- 
mane purposes of the acts are defeated by 
such legal gymnastics. It is for these rea- 
sons that the more recent cases allow recov- 
ery where contact with a hard floor causes 
the injury. The employment requires the 
worker to use the floor, and the floor, not 
the idiopathic disease, caused the trauma re- 
sulting in the incapacity. 


Fright and Mental Strain 


Excitement, fright or mental strain induced 
by the employment may arise out of it, and 
the resulting harm, whether physical, mental 
or emotional, even though not caused by ex- 
ternal trauma, may well be compensable. 
Thus, where a boat catches fire and, in the 
excitement of trying to prevent loss, the 
worker dies, the case is compensable. So, 
too, an award stands where heart failure 
was induced by fright when a dog jumped 
on a gas man’s back, or when an employee 
was forced to pull to the side of the road 
while in an automobile, or where nervous 
shock resulted, without external trauma or 
physical impact, from a flash of lightning, or 
from the sight of a fellow worker horribly 
maimed, or a cow terribly torn during labor. 
Similarly, a collapse due to mental strain 
and worry and long and excessive hours of 
work by a claims adjuster, accompanied by 
an angina pectoris attack, arose out of the 
employment and was an accidental injury. 


Diseases of All Types 


Diseases do not necessarily arise out of 
the employment. But where a causal rela- 
tion to the employment is shown and there 
is evidence of repeated though minute traumas 
to the body, or where bodily harm results 
from exposure or exertion, even over a pe- 
riod of months rather than at one specific 
time, the disease arises out of the employ- 
ment, whether as a brand-new disease or 
as an aggravation of a pre-existing disease. 
Thus, inhalation of sand dust is considered 
as repeated trauma to the lungs, and if it 
aggravates a dormant tuberculosis or causes 
silicosis, these diseases, being causally re- 
lated to the employment, arise out of it. 
Aggravation of many usual as well as un- 
usual types of diseases are clearly compen- 
sable. Thus many states have made awards 
on the ground that a cancer or malignant 
growth (whose cause is generally unknown) 
was aggravated or its spread hastened. Even 
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a finding of original causation stands. Where 
an award is based on medical testimony that 
causal relation existed, it will stand regard- 
less of the court’s private views on cancer. 

Even where the statute requires that the 
disease be “peculiar” to, or “inherent” in, 
the employment, it does not require that it 
originate exclusively in the particular kind 
of employment involved. It is enough if the 
disease is a natural result or incident of the 
particular occupation, Proof that no one 
else so suffered or that this worker was un- 
usually susceptible does not prevent an award 
even under such statutes. 

Almost every type of disease known to 
man has at one time or another been claimed 
or found to be causally related (by original 
causation or by aggravation or hastening) 
to the employment. Usually, whether or not 
there is such relation is a question of fact 
and, if medical or other testimony or fair 
inferences support the claim, a finding by 
the industrial administrator or trial court in 
favor of the claimant will not be disturbed 
on appeal. Thus awards have been sustained 
for chromium poisoning, for undulant fever 
caused by contact with cows, for typhoid 

-fever contacted from drinking water fur- 
nished by the employer or otherwise con- 
nected with the work; for tuberculosis 
aggravated by irritant, nonsilicate dust from 
emery wheels and for encephalitis, arthritis, 
caisson disease or the bends, carbon monox- 
ide poisoning leading to leukemia, rupture of 
stomach ulcer by sewer-gas poisoning, rupture 
of gastric ulcer from strain, bronchiectasis, 
traumatic epilepsy and traumatic neuroses, 
traumatic varicocele and wood-alcohol pois- 
oning. Similarly, where a denial of compen- 
sation is based on evidence, the courts on 
appeal refuse to intercede. Where all the 
physicians testified that even breaking a rib 
did not hasten the rupture of duodenal ul- 
cers, the court remarked that, though as 
laymen they thought otherwise, the blame 
for error, if there was error, was on the 
medical profession, not on the judiciary. 


Absence of Medical Testimony 


The early cases stressed the need of med- 
ical evidence to prove the causal relation be- 
tween the employment and the disease or 
injury, and the evidence had to be fairly 
strong—in most states amounting to at least 
a strong probability rather than a mere pos- 
sibility. Awards were therefore reversed 
where medical testimony was entirely ab- 
sent or where the court felt that existing 
medical testimony was too weak to sustain 
the award. 
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The modern trend is to relax both of these 
requirements. Courts have begun to realize 


that board members become expert on the , 


relation between trauma or strains and the 
more common diseases and injuries. Com- 
pensation commissioners do not have to be 
told by a physician in each case that a heavy 
lift can produce a back strain or bring a 
hernia into being. These facts have become 
matters of common knowledge or experi- 
ence both to commissioners and courts. 


Undoubtedly there are ailments so ob- 
scure in their nature that a commissioner or 
jury, unaided by expert testimony, would 
not be permitted to determine whether they 
were causally related to an injury. But apart 
from such ailments the recent trend and 
overwhelming weight of opinion clearly is 
to regard medical evidence as to causal re- 
lation as highly desirable but not essential. 
Hence, awards have been repeatedly upheld 
without a single shred of medical evidence. 

Often, lay testimony can supply facts 
which logically tend to show that an injury 
or accident caused the condition complained 
of. And where the sequence of events is very 
convincing—for example, the injury or death 
followed immediately or shortly after a known 
cause—industrial commissions may properly 
infer causal relation without expert testimony. 

The modern concept is that it is enough 
if the preponderance of the probabilities, ac- 
cording to the experience of mankind, points 
toward a causal relationship. Thus, where 
death follows soon after an injury to an 
able-bodied man, there arises a presumptica 
or natural inference that the death was caused 
by the injury, in the absence of believed, 
contrary testimony. Even though the only 
doctor who testified stated that there was 
no causal relation, an award to a claimant 
may stand as the doctor may be disbelieved 
and causal relation inferred from the rest 
of the evidence. It is now well established 
that the trial court or commission may be- 
lieve the employee and his witnesses in pref- 
erence to a “whole college of physicians.” 

3riefly, starting with proof of causality 
without experts in simple strain cases, courts 
have rightly expanded the list of such cases 
to eye injuries, gas poisoning, arthritis and 
many other ailments. 


Character of Medical Testimony 
Offered 


Where supporting medical testimony is 
offered, the recent trend is to sustain the 
award where it is based on answers to 
proper hypothetical questions, even though 
the doctor never examined the claimant, or 
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where the physician’s testimony is weak 
but, added to other testimony or circum- 
stances, is enough to tip the scale in favor 
of the claimant. 

Medical testimony that there “might be” 
or “could be” or that there “possibly” or 
“conceivably” is causal relation is in most 
states not enough, standing alone. But 
awards properly are upheld where a reading 
of the physician’s entire testimony indicates 
that he meant that im his opinion there was 
a probable relationship, or that he was bot- 
toming his opinion on a factual basis; and 
his use of “may,” “could,” “speculative” or 
similar language, whether on direct testi- 
mony or on cross-examination, does not de- 
stroy the evidentiary value of his testimony. 

Nor will the court on appeal give less 
weight to a general practitioner of long 
standing who treated the employee than to 
the insurer’s specialists, where the trial com- 
missioner or court below believed the gen- 
eral practitioner. Such arguments as to 
which doctor to believe may be urged before 
the trial court, but they have no place on 
appeal. In no case will the court “count 
noses” and reverse an award because more 
doctors testified for the losing side. Nor 
will the court on appeal necessarily consult 
various medical books and 
see if the hearing tribunal reached right 
medical results, So long as some medical 
or other testimony supports the conclusion 
reached, the appeal court is without power 
to substitute its own opinion where the ap- 
peal court is limited to law questions and 
has no power over questions of fact. 


dictionaries to 


Liberal Construction 


However, the unending stream of appeals 
(by insurers, mainly, as most employees 
cannot afford to appeal) on the ground that 
injuries do not “arise out of” the employ- 
ment will never abate so long as some 
courts: inject antiquated common-law rules 
into a new law which intended once and 
for all to bury the narrow rules of the com- 
mon law as related to work-injuries. A few 
jurisdictions omitted the use of the words 
“out of” the employment, but that did not 
solve their problem as the courts properly 
read in an equivalent requirement of some 
degree of “causal relation” to the employ- 
ment. To say that “in the course of” the 
employment temporal connection alone is 
sufficient would make the employer an in- 
surer, and would put health and accident 
insurance in the guise of workmen’s com- 
pensation. But where any reasonable rela- 
tion to the employment exists or the em- 
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ployment is a contributory cause, the court 
is justified in upholding an award as “out 
of” the employment. 

The 
narrow 


trend is to get away 
or strict cases and to follow the 
more recent liberal views. The overwhelm- 
ing weight of authority gives the benefit of 
the doubt to claimants on law questions, as 
distinguished from fact questions. The weight 
of authority urges the trial court and com- 
missioners to construe evidence liberally in 
favor of claimants in compensation cases; 
and on appeal there is a growing modern 
tendency to uphold findings for claimants 
even though the facts on which they are 
based are doubtful, slender or weak, and to 
reverse findings of fact which disregard 
favorable, uncontradicted evidence, or whickt 
reach unfavorable general conclusions, hid- 
ing the law or the specific facts, or which 
obviously construe evidence narrowly against 
claimants. In short, the trend is to apply 
the same scrutiny to denials of awards as 
has long been applied to the granting of 
awards. 

The rule of liberal and broad construc- 
tion is especially justified as the acts usually 
severely cut down the amounts individuals 
can recover, with the intent that the recov- 
eries be spread over a larger number of 
cases and thus benefit larger groups of 
workers, and to effectuate the humane pur- 
poses for which the acts were enacted. 
Hence, board or commission awards based 
on a liberal construction of the words “out 
of” are upheld whenever “rationally possi- 
ble.” Any reasonable doubt as to whether 
the act or injury of the employee arose out 
of the employment should be resolved in 
favor of the employee or dependent, in view 
of the policy of broad and liberal construc- 
tion of the workmen’s compensation law. 


from earlier 


Conclusions 


These, then, are the fundamental princi- 
ples governing the phrase “arising out of” 
employment. True, complete uniformity of 
judicial decision has not been reached, but 
it is no more possible than uniformity in 
any other proceeding that requires the use 
of mental processes. The modern and current 
trend, however, is toward greater uniform- 
ity and, fortunately, towards more liberality 
in aiding the injured worker and his de- 
pendents. 


Great judges no longer pretend complete 
neutrality. In dealing with human rights, 
with redress for industrial injuries and death, 
the neutral is usually the vacillating indi- 
vidual who gives and takes, trying to satisfy 
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both sides and creating only enmity or 
confusion, The compensation law was put 
on the books for the benefit of workers, not 
insurance companies (i.e, carriers), be they 
private or state-fund, nor for self-insuring 
(i.e. noninsuring) employers. It is properly 
said to be an act for giving, and not for 
withholding, compensation. 


It is human to err, but if judges are to 
err, their mistakes should be on the side of 
liberality. The author does not argue for 
unlimited liability in all cases. But if some 
of the judges could be present in the class- 
rooms where compensation cases are being 
discussed before law students or students 
in economics, and hear the reactions of those 
who will dominate the scene when we are 
no longer here, they would cease their at- 
tempts to fly in the face of common sense, 
and stop introducing narrow common-law 
rulings into compensation cases. They would 
no longer attempt to stem the tide of rea- 
sonable liberality which the acts promised, 
and which should have arrived at our shores 
a generation ago. 


Yet in some jurisdictions the shades of 
Abinger and Shaw still dictate decisions 
through the dogged hands of judges steeped 
in ancient learning. In the minority of courts 
common-law principles, long outworn, are 
brought back to deny recovery in present- 
day compensation actions. 


To be more specific: while it may be 

good law in some states to prove that legally 
" husband and wife are one, a wife will not 
be convinced, if she works in her husband’s 
shop and loses an arm, that she is not en- 
titled to compensation simply because she 
cannot make a “contract of employment” 
with her husband or because she has no 
separate legal entity. Nor will the husband 
be convinced that justice requires that the 
insurer should not pay his wife, after he 
has paid premiums on his wife’s salary. 
And he would theoretically rise from his 
grave in indignation if he heard the judge 
rule, on hearsay grounds, or because it was 
a private conversation, that his widow could 
not repeat his story of how he bumped and 
fractured his skull on a machine when no 
one was present, or during a wartime blackout. 


Similarly, an ash man’s widow cannot un- 
derstand how an intelligent judge can rule 
that she and her five children must go on 
charity because her husband did not wait 
for the employer’s truck to stop, but jumped 
off when it was going three and one-half 
miles an hour, in order to rush or facilitate 
his work. To tell her it was an “added risk” 
is to raise her contempt for the law. 
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The public will never understand that if 
a salesman slips on ice in the streets while 
getting orders he is somehow outside of the 
compensation act because it is a street risk 
common to the walking public and not peculiar 
to the work; that if a worker takes a drink 
of water he is protected, but if he goes two 
steps out of his way to get a newspaper 
discarded by a fellow worker and falls on 
an apple peel, his employer’s carrier is re- 
lieved of all liability; that if he freezes his 
fingers while driving a bakery wagon or 
while cleaning a public square at four in 
the morning, and has to have three of 
them amputated, he cannot collect com- 
pensation because his injury was caused by 
an “act of God,” but if he is near the water- 
front or is at a place where it is ten degrees 
colder than for other outdoor workers, the 
risk is greater and he can recover. A worker 
cannot collect if lightning strikes him directly 
while he is cleaning street gutters or driv- 
ing his horse or taxicab during a terrific 
storm, as required by his work, but if the 
horse is hit instead and he falls to the 
ground and thereby is injured, he collects; 
or if, when lightning strikes, he is twenty- 
three feet in the air on a scaffold, he col- 
lects, even if injured by a direct hit, if experts 
will testify, or the court will take judicial 
notice, that therein lies an increased hazard. 

It is true that all of these illustrations are 
taken from the rulings of august and able 
high courts, in a field of law which was 
created to replace the unfair, narrow, dis- 
carded common-law principles in the field 
of workers’ personal injuries and deaths. 


Part of the trouble stems from the doc- 
trine of stare decisis—that the decision of 
the earlier court must be perpetuated unless 
changed by the legislature. Stare decisis 
serves a very useful purpose in most cases. 
It enables lawyers to advise their clients on 
the probable outcome of existing or future 
suits. But it also prevents a liberal court 
from re-examining the causes of popular 
discontent—a discontent which may have a 
real basis. It is a great aid in perpetuating 
both early errors in thinking and outmoded 
narrow rulings. A workmen’s compensation 
ruling in 1914 may be shown to be against 
the trend of thought in 1949, It may be 
shown to be too narrow to conform to simi- 
lar decisions on a kindred subject in the 
same state. Yet some courts even then ad- 
here to the old decision, for there must be 
conformity, whatever the cost. And the cost 
is popular dissatisfaction with the adminis- 
tration of justice. To date, only one state 
has no prior compensation decisions to 
plague it. Because Mississippi has no direct 
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workmen’s compensation precedents as yet, 
the doctrine of stare decisis will not be a 
stumbling block when its able courts exam- 
ine the decisions in other jurisdictions and 
determine the judicial path to be followed 
in cases involving the injured workers of 
Mississippi. 

Fortunately, in the field of workmen’s 
compensation—the field that is close to the 
heart of the working man and working 
woman—the great majority of state courts 
have taken the cue from the legislative man- 
date—the command of broad and liberal 
construction. That mandate is in harmony 
with the needs as well as wishes of the 
public, over two million of whom suffer 
work-injuries or death annually. These /ib- 
eral courts are too often overlooked by the 
average layman. 

Furthermore, the public little realizes that 
many of the carriers, both private and state- 
fund, have finally learned that the $600,000,000 
which they collect annually is not all their 
money; that the greater part of it is held 
in trust for the injured worker and his de- 
pendents, to be used for the doctor, nurse, 
hospital and curative treatment, for rehabil- 
itation, for accident-prevention work, to help 
pay part of the undertaker’s bill, and for 
numerous other legitimate purposes, includ- 
ing a fair margin of profit for the private 
carrier. The self-insuring employer has also 
begun to realize that he owes financial and 
medical help to his injured workers and to 
their widows and dependents; that negli- 
gence is no longer the basis of liability; and 
that industry (and ultimately the consumer 
of its products) must pay its fair share of 
all its concomitant injuries and deaths, re- 
gardless of who is at fault with respect to 
the injury or accident. Self-insurers usually 
are represented by private attorneys, many 
of whom have developed the proper social 
instinct. 


Interested also in the field of workmen’s 
compensation, in addition to the many doc- 
tors and hospitals who treat the injured 
worker, are the social workers, the teachers, 
the labor unions, the state and federal offi- 
cials whose work encompasses the subject 
of work-injuries, and many others. 





Unfortunately, lawyers in general cannot 
yet afford to practice on the worker’s side. 
The fees are limited in most states by the 
various administrative officials to small sums, 
usually ranging from ten to twenty per cent 
and, unless a lawyer has a sufficient number 
of cases, the work is not remunerative, and 
the law questions raised are multiple. No 
attempt is made by the commissions to con- 
trol fees paid by carriers to their attorneys, 
and their number is consequently legion; 
carriers’ work is widely sought by both doc- 
tors and members of the bar. Some of the 
ablest lawyers in the country practice as 
carriers’ attorneys, and many display a spirit 
of fairness rarely found in the days of the 
old common-law injury claims. It is hoped 
that in time an equal number of able attor- 
neys will arise to represent the injured worker 
and his dependents. Increased fees are one 
step in that direction; cooperative commis- 
sions are another. Fair and yet reasonably 
liberal administrators are found from one 
end of the country to the other. The De- 
partment of Labor in Washington is zeal- 
ously guarding the rights of injured work- 
ers, as is clear from reading many bulletins 
issued by it on workmen’s compensation 
problems. 


All of these things the public should know. 
It should read about the liberal decisions of 
the majority of courts and of the new judi- 
cial attitude toward work-injuries, of the 
modern trends in broadening the rights of 
injured workers, and of the success of 
compensation acts in improving employer- 
employee relations. 

It is hoped that this discussion may cause 
the reader, whether layman, jurist or law- 
yer, to realize that whatever may have been 
the causes of popular dissatisfaction with 
the administration of justice in the past, 
there is at least one portion of the law— 
the workmen’s compensation law—where 
the majority of commissioners, judges and 
lawyers deserve commendation; and that 
in this, one of the oldest branches of social 
security, lies the background for a change 
in legal thinking that combines common 
sense with modern ideas of legal, social and 
industrial responsibility. It offers a real 
opportunity for increasing public confidence 
in the law and in the courts. [The End] 


NEW INSURANCE COMMISSIONER IN PENNSYLVANIA 


Governor Duff of Pennsylvania has announced the appointment of 
Mr. Artemas C. Leslie, Pittsburgh attorney, to succeed Mr. James F. 


Malone, Jr., as Pennsylvania Insurance Commissioner. 
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THIS ARTICLE IS BASED ON 


AN ADDRESS BEFORE THE NA- 


TIONAL ASSOCIATION OF CASUALTY AND SURETY AGENTS’ 
REGIONAL MEETING HELD IN ATLANTA, GEORGIA, IN MARCH 


N CONSIDERING the legal phases of 

compulsory division of insurance com- 
missions, one is immediately confronted 
with the difficulty of making general ob- 
servations in a field where uniformity is 
conspicuously absent. This field, as indeed 
the entire field of state licensing laws relat- 
ing to insurance, is characterized by diversity 
of approach and variety of result. When 
a philosopher was once asked by his col- 
league, “Is there nothing eternal in the 
world?” he replied, “Nothing but change.” 

And so in the field of state insurance regu- 
“lation the only thing that is uniform is the 
lack of uniformity. 

This absence of uniformity, generally 
speaking, arises out of our federal system 
of government with its dual sovereignty. 
But more particularly it has been developed 
in the insurance field because of a legalistic 
anomaly which for many years held that 
insurance—despite its enormous nation-wide 
manifestation—did not constitute interstate 
commerce (Paul v. Virginia’). Until the 
South-Eastern Underwriters decision? in 
1944, insurance regulation was considered 
to be a matter wholly within the purview 
of state jurisdiction. 

The explanation for this is historical. 
The expansion of the insurance business in 
the second half of the nineteenth century 
was followed by many flagrant abuses. The 
era of federal regulation of every aspect of 
life had not yet arrived, so that it was to 
the state legislatures that recourse was had 
against these abuses. For the Supreme 


Court to have held insurance to be inter- 
state commerce would undoubtedly have 
destroyed the props of state legislation and 
left the public without effective restraints 
against these abuses. 

Thus it was that for over seventy-five 
years there endured the fiction that insur- 
ance did not constitute interstate com- 
merce. Each state was able to regulate 
insurance in the manner which was most 
in accord with the particular interests of 
that state. The regulatory “structure”— if 
one could use the word “structure’—was 
but a huge patchwork quilt in which there 
was little thought of either uniformity or 
a national approach. 


Present Status of Legislation 


Nowhere is this lack of uniformity more 
apparent than in the different legislative 
treatment of the subject of compulsory divi- 
sion of commissions between producer and 
countersigning agent. Fortunately, it is 
possible to group together the various states 
in four fairly definite groups: those with- 
out provisions for compulsory division; 
those requiring that the countersigning 
agent retain a substantial part of the com- 
mission—usually fifty per cent, irrespective 
of services performed; those which accept 
the principle of compulsory division but 
which have a lower percentage to be re- 
tained, usually based on the formula of 
five per cent of the premium; and finally 
those who work on the basis of reciprocity. 





18 Wall. 168, 19 L. Ed. 357 (1868). 
2U. 8. v. South-Eastern Underwriters Asso- 
ciation, 5 CCH Fire and Casualty Cases 194, 
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322 U. S. 533, 64 S. Ct. 1162, 88 L. Ed. 1440 
(1944). 
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XUM 


In discussions of this question, it is cus- 
tomary to refer initially to the states which 
have some established division of commis- 
sion either by virtue of statute or by virtue 
of the ruling of an insurance department. 
It would, however, seem more appropriate 
to begin with the group of states which 
have not established any compulsory divi- 
sion of commissions. These states,® which 
constitute the large majority not only in 
population but also in commercial activity, 
include the important commercial states of 
California, Indiana, Massachusetts, Missouri, 
New York, Ohio and Wisconsin, to name 
but a few. All of these states have stat- 
utory requirements for countersignature on 
nonresident produced business, but there is 
no legal requirement for a specified division 
of commissions between a resident agent 
who countersigns a policy and a broker or 
agent who originates the business. This 
matter is left to negotiation by the parties 
concerned. 

At the other extreme lie ten 
Alabama, Georgia, Louisiana, Mississippi, 
New Mexico, North and South Carolina, 
Virginia, Oklahoma and West Virginia. 


states— 


* Arizona, California, Colorado, Connecticut, 


Delaware, District of Columbia, Illinois, In- 
diana, Kentucky, Massachusetts, Michigan, 
Minnesota, Missouri, Nebraska, New Jersey, 


New York, North Dakota, Ohio, Oregon, Penn- 
Sylvania, Rhode Island, Tennessee, Texas, Utah, 


Vermont, Washington, Wisconsin, Wyoming 
and possibly Maryland. 

*Alabama (Code Title 51, Section 823), 
Georgia (Section 56-508), Louisiana (Section 


25.13), Mississippi (Code 5718, Ruling August 1, 
1948), New Mexico (Chapter 60, Section 417, 
nonresident may receive not more than seventy- 
five per cent of commission), Oklahoma (Stat- 
utes, Title 36, Section 142), North Carolina 


Compulsory Division of Commissions 


These states either through statute or by 
departmental ruling (in Mississippi), require 
that a specified portion of the commission, 
generally fifty per cent, be retained by a 
resident agent who must countersign the 
policy.* 

A third group of states® have adopted 
the principle of statutory or regulatory 
division of commissions, but have fixed the 
figure on a somewhat more modest basis, 
which generally is five per cent of the 
premium or, in the cases of Maine, Nevada 
and New Hampshire, the E. U. A. schedules 
on casualty which call for a commission of 
five per cent of the premium to the counter- 
signing agent subject to a $5 maximum and 
a $1 minimum with leeway for additional 
compensation to the resident agent in the 
event additional services are desired. 

The last group of states,° which includes 
Arkansas and Florida, are the states which 
do not have fixed limitation but which pro- 
ceed on the basis of a division on a re- 
ciprocal basis. 


Statutory Development 
of Compulsory Division 


The statutory requirements covering 
specified divisions of commissions have de- 
veloped from the countersignature laws. 
There can be little question today of the 
constitutionality of state requirement for 
countersignature of policies produced by a 
nonresident broker or agent. The purpose 
of these laws was to make sure that an 
insurance contract would be made subject 
to and interpreted in accordance with the 
laws of the state where the insurance risk 
was located and where the insured generally 
resided. It is a basic principle of law that 
a contract is construed according to the 
laws of the state where the last act neces- 
sary to complete the contract takes place. 
3y requiring that a contract should not be 
deemed effective until countersigned by a 
resident agent, a state could assure that a 
particular contract covering a risk within 





(Section 58-44.1), South Carolina (Code Section 
8038), Virginia (Section 4226-a) and West Vir- 
ginia (Section 3405.8, nonresident may receive 
not more than ten per cent of premium on fire). 

STIdaho (Chapter 8, Section 41-901), Iowa 
(Section 515-54), Kansas (Section 40-246 and 
Ruling of July 19, 1937), Maine (Ruling), Mon- 
tana (Chapter 62, Section 3.194), Nevada (Sec- 
tion 154), New Hampshire (Ruling, February 
25, 1942) and possibly South Dakota. 

®Arkansas (Act 175 of 1943, Section 5), 
Florida (Section 627.20), New Hampshire (Chap- 
ter 325, Section 54) and Pennsylvania (Section 
212). 
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its borders would be interpreted according 
to its laws. 

Thereafter, further reasons were advanced 
to justify the requirement of countersigna- 
ture. One of these, and a sound one indeed, 
was that through the requirement of par- 
ticipation by a resident agent, illegal practices 
of rebate could be made more susceptible 
of detection and control. Again, by requir- 
ing resident agents to keep records of pre- 
miums on policies countersigned by them, 
a particular state could keep itself informed 
for tax purposes on the volume of business 
done within its borders by a foreign com- 
pany. Finally, unfair underbidding through 
the quotation of erroneous rates could be 
minimized. 

After these countersignature laws were in 
effect, several states enacted further provi- 
sions requiring the countersigning agent to 
retain all or a specified percentage of com- 
missions developed on insurance covering 
risks within the state even though such in- 
surance might have been originated by pro- 
ducers outside the state. Such divisions of 
commissions were to be made irrespective 
of the relative work done and the respec- 
tive services rendered by the originating 
producer and by the countersigning agent. 


Pre-1940 Legal Attacks 
on Compulsory Division 


All of these statutes were developed dur- 
* ing the period that the Supreme Court held 
insurance not to constitute interstate com- 
merce. Since it was impossible to attack 


them on the ground of undue burden on 


commerce, the assault was based on the 
premise that a state might not regulate or 
penalize the making of contracts of insur- 
ance beyond its borders upon persons or 
property located within the state. It was 
claimed that the prohibition of the making 
of contracts of insurance negotiated outside 
of the state unless countersigned by a local 
agent retaining a fixed portion of the com- 
missions constituted an attempt on the part 
of the state to give its laws extraterritorial 
operation and a denial to nonresidents of 
due process of law and a deprivation of 
property. This attack was not without in- 
itial success. In 1926, the Supreme Court 
invalidated a New Mexico statute which 
made it unlawful for an insurance company 
authorized to do business in New Mexico to 
pay any commission to any person not a 
resident for writing a policy of insurance 
covering New Mexico risks (Fidelity & De- 
posit Company of Maryland v. Tafoya’). 


Osborn Case 


It was not until 1940, however, that the 
Supreme Court had occasion to consider the 
validity of a less extreme statute which pro- 
vided for a specified division of commis- 
sions. By this time, the composition of the 
Court was vastly different from that of the 
days of 1926 “normalcy” and in the famous 
case of Osborn, et al. v. Ozlin® the Court 
by a six-to-three decision upheld the validity 
of the Virginia statute which required the 
resident agent to retain at least fifty per 
cent of the commission for the act of 
countersignature.” 





7270 U. S. 426, 46 S. Ct. 331, 70 L. Ed. 664 
(1926). 

§310 U. S. 53, 60 S. Ct. 758, 84 L. Ed. 1074 
(1940). See Comment, 18 New York University 
Law Quarterly Review 128 (1940). 

® The relevant portions of the Virginia statute 
were as follows: 

“Section 422. (a) Ipsurance companies, 
legally authorized to do business in this State, 
except life, title and ocean marine insurance 
companies, shall not make contracts of insur- 
ance or surety on persons or property herein, 
except through regularly constituted and regis- 
tered resident agents or agencies of such com- 
panies; no contract of insurance or surety 
covering persons or property in this State, ex- 
cept contracts of life, title and ocean marine 
insurance and except temporary binders cover- 
ing other forms of insurance shall be written, 
issued or delivered by any such authorized 
insurance company, or any of its representa- 
tives, unless such contract is duly counter- 
signed in writing by a resident agent or agency 
of such company; provided, however, that the 
countersignature of an insurance agency shall 
not be considered valid unless such counter- 
signature be attested to in writing by a regu- 
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larly constituted and registered resident agent 
of such company. 


“No State agent, special agent, company 
representative, salaried officer, manager or other 
Salaried representative of any legally author- 
ized insurance company, except a mutual in- 
surance company, shall countersign any contract 
of insurance or surety, or any renewal thereof, 
covering persons or property in this State, ex- 
cept contracts of life, title and ocean marine 
insurance; provided that this section shall not 
apply to railroad companies and other common 
carriers engaged in interstate commerce. 


. 


“Section 4226-a. No resident agent or 
agency may write, countersign, issue or deliver 
any contract of insurance or surety upon per- 
sons or property in this State unless there shall 
be collected at the time the contract is written, 
issued or delivered, or within a reasonable time 
thereafter, the full premium on such contract, 
and the resident agent or agency shall be 
entitled to and shall receive the usual and 
customary commissions allowed on such con- 
tracts, provided that such resident agent or 
agency may write such contracts at the request 
only of such other resident agents or agencies, 


IL J— April, 1950 





In the Osborn case, the majority felt that 
the interest of the State of Virginia in local 
risks was sufficient to uphold a Virginia 
statute which provided that a Virginia 
countersigning agent might not reallow a 
licensed nonresident broker in excess of 
fifty per cent of his commissions. If the 
extraterritorial effect of the regulation had 
a reasonable connection with Virginia’s in- 
terest, the Court would not interfere. The 
majority did not necessarily approve of the 
policy behind the Virginia statute. After 
analyzing the relative functions of the pro- 
ducer and the countersigning agent and con- 
sidering the servicing factor, the Court 
merely. pointed out that its function was not 
to decide whether such a statute might be 
“ultimately mischievous” but merely whether 
Virginia had legislated on a subject “within 
her power.” ” The Court answered this in 
the affirmative and stated that with such 
an answer the limit of its inquiry had been 
reached. This was the period of the high- 
water mark of judicial deference to legisla- 
tive action. 

In his dissenting opinion, Mr. Justice 
Roberts described the statute as an exertion 
of power by Virginia over transactions 
beyond her jurisdiction. He agreed that 
Virginia might regulate the making of con- 
tracts of insurance within her own border, 
but stated that the purpose and effect of the 
statute was to “compel an insurance com- 
pany which is a citizen of another state, and 
which negotiates a contract of insurance 
with an agent or broker within such other 
state, to pay a resident of Virginia for a 
service not rendered by him but rendered 
by another in another state.”” He char- 
acterized the Virginia statute as an effort 
“to compel a nonresident to pay a resident 
of Virginia for services that the latter does 
not in effect render and is not required to 
render,” and stated that the principles 
underlying prior decisions of the Court 
were “at war” with the existence of any 
such asserted power. 

It was not long before the Supreme Court 
in effect reversed its earlier decision in 
Fidelity & Deposit Company of Maryland v. 
Tafoya and upheld in effect a Montana stat- 
ute providing that certain types of stock 


(Footnote 9 continued) 

when such agent or agencies are properly 
licensed to transact the class of business 
involved in such exchange, and licensed non- 
resident insurance brokers who may be author- 
ized by law to broker such contracts, and on 
exchange of business between resident agents 
or agencies in Virginia and licensed non-resident 
insurance brokers in other states the resident 
agent or agencies in Virginia may allow or pay 
to such licensed non-resident insurance brokers, 


Compulsory Division of Commissions 


insurance companies might not write insur- 
ance on Montana risks unless the policy was 
written through a local agent receiving a 
“full commission” which was not to be 
rebated or divided (Holmes v. Springfield 
Fire & Marine Insurance Company”). 


Criticism of Osborn v. Ozlin 


Although the Osborn case has many 
times been cited as a controlling authority 
on the constitutional aspects of this ques- 
tion, it is interesting to note that this hold- 
ing has not escaped criticism. Indeed, in 
one of the leading national law reviews, 
shortly after the decision, the following 
comment was made: 

“The lower costs and greater efficiency 
of centralized administration which accom- 
pany buying and selling insurance on a na- 
tional basis may be jeopardized if the Court 
continues to play its role of self-denial un- 
der the due process clause, when states 
where the insurer or the insured reside or 
where the contract is made can assert their 
interests and enact exacting and possibly 
inconsistent regulations.” ™ 


It is interesting to note that this com- 
ment was made prior to the South-Eastern 
Underwriters case, where insurance was 
held to be interstate commerce. The same 
comment further points out that the present 
situation “contrasts unfavorably with pro- 
tection against local preferences afforded 
other national businesses by the commerce 
clause” although, it was stated, there were 
“as yet no signs of an abandonment of the 
dogma that insurance is not commerce.” 
With keen foresight of the problems now 
confronting the insurance business, the 
comment went on to suggest that a “federal 
plan of regulation” might eliminate “such 
local preferences” and, “superseding incon- 
sistent state legislation, would eliminate the 
use of the legitimate need for regulation as 
an excuse for local protectionism.” 


Insurance as Interstate Commerce 


Whatever the criticisms of the Osborn 
case, there is no doubt that it is not con- 
trolling law unless it can be said to have 


a commission not exceeding fifty per centum 
of the resident agent's or agency's commission 
allowed on such business."’ 

1” Supra, footnote 8, at p. 62. 

1 Supra, footnote 8, at p. 68. 

#2 Supra, footnote 8, at p. 69. 

#3311 U. S. 606, 61 S. Ct. 19 (1940), rev’g 
per. curiam 32 F. Supp. 964 (1940) on authority 
of Osborn v,. Ozlin. 

4 Note, 54 Harvard Law Review 1062 (1941). 
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been m@gfified by the subsequent holding of 
the South-Eastern Underwriters case that 
insurance constitutes interstate commerce. 

Immediately after the South-Eastern Un- 
derwriters case, the courts, both federal 
and state, were confronted with a number 
of cases in which state regulatory powers 
were subjected to new attack on the ground 
that these in large part were discriminatory 
or constituted an undue burden on inter- 
state commerce.” Similarly, various state 
taxing measures were impeached.” This 
attack was carried up to the Supreme Court 
and on June 3, 1946, in Robertson v. The Peo- 
ple of the State of California,” the Court held 
that the South-Eastern Underwriters decision 
did not invalidate the regulatory powers of the 
state in the field of insurance, particularly 
since the enactment of the McCarran Act. 
This act, approved in 1945, embodied a clear 
declaration “that the continued regulation 
and taxation by the several states of the 
business of insurance is in the public inter- 
est” and that silence on the part of Congress 
“shall not be construed to impose any bar- 
rier to the regulation or taxation of such 
business by the several states.”" The act 
further provided that future enactments of 
Congress which might in general terms be 
applicable to insurance should not so apply 
unless the contrary intent of Congress be 
specifically shown. 

The Robertson case involved a violation of 
certain provisions of the California Insur- 
ance Code which made it a misdemeanor to 
act as an agent for a nonadmitted insurer 
in the transaction of insurance in California 
or to act as an agent without a license. The 
appellant urged that such provisions con- 
stituted an attempt on the part of California 
to regulate interstate commerce in violation 
of the commerce clause of the Constitution 


* The courts in California, Kansas, New Jer- 
Sey and New York have all expressed them- 
selves in favor of the validity of various state 
regulatory provisions subsequent to the South- 
Eastern Underwriters case. Speegle v. Board 
of Fire Underwriters, 29 Cal. (2d) 49, 172 Pac. 
(2d) 876 (1946); Keehn v. Stappleton, 169 Pac. 
(2d) 811 (Kan., 1946); Keehn v. High Grade 
Coal & Fuel Company, 23 N. J. Misc. 102, 41 
Atl. (2d) 525 (1945): Mendola v. Dineen, 185 
Mise. 540, 57 N. Y. S. (2d) 219 (1945). 

First National Benefit Society v. Garrison, 
155 F. (2d) 522, aff'g 58 F. Supp. 972 (DC Calif., 
1945), contains a rather exhaustive discussion 
of the relationship between the commerce clause 
and state regulatory powers. This decision was 
affirmed on the authority of the Supreme Court 
decision in the Robertson, case, infra. 

16 After the South-Eastern Underwriters deci- 
sion, there were numerous attacks on some of 
the statutes relating to the taxation aspect of 
insurance as related to interstate commerce. 
The leading case upholding the state power to 
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in view of the holding of the Supreme Court 
in the South-Eastern Underwriters case. The 
Court, in an opinion by Mr. Justice Rut- 
ledge, reviewed the provisions of the Cali- 
fornia regulatory scheme and held that such 
regulations were designed to protect the 
public from fraud, misrepresentation, incom- 
petence and sharp practices. Such regula- 
tions were therefore deemed to fall in the 
category of regulations which, in the ab- 
sence of contrary action by Congress, a 
state night enact in order to prevent fraud 
and to protect its citizens. The Court said 
that these regulations were not exclusory or 
discriminatory but rather that they were 
in accordance with the views of Congress 
as expressed in the McCarran Act. It 
should be noted, however, that in the 
Robertson decision, the Court stated that the 
regulations then being considered could not 
be held “either on the face of the statute or 
by any showing that has been made, to be 
excessive for the protection of the local in- 
terest affected; or designed or effective 
either to discriminate against foreign or in- 
terstate insurers or to forbid or exclude 
their activities.” * Thus, the balance of in- 
terest between the proper protection of local 
interests and the standards of the commerce 
clause forbidding discrimination were well 
recognized, 

The particular question as to the validity 
of state requirements that a_ resident 
countersigning agent retain a given portion 
of the commission has not been specifically 
presented to the Supreme Court since the 
South-Eastern Underwriters decision. The 
question was, however, decided by the Cir- 
cuit Court of Appeals for the Ninth Cir- 
cuit in the case of Ware v. Travelers 
Insurance Company,” in which the court ‘sus- 
tained the validity of an Idaho statute requir- 


tax insurance is Prudential Insurance Company 
v. Benjamin, 328 U. S. 408, 66 S. Ct. 1142, 90 
L. Ed. 1342, decided by the Supreme Court on 
the same day as the Robertson case. Other 
pertinent decisions in this field are: State v. 
Prudential Insurance Company, 64 N. E. (2d) 
150 (Ind., 1945): In re Insurance Tax Cases, 
160 Kan. 300, 161 Pac. (2d) 726 (1945); Pru- 
dential Insurance Company v. Barnett, 27 So. 
(2d) 60 (Miss., 1946); Prudential Insurance Com- 
pany v. Murphy, 207 S. C. 324, 35 S. E. (2d) 
586. (This case went to the Supreme Court 
as Prudential Insurance Company v. Benjamin, 
supra.) 

17328 U. S. 440, 66 S. Ct. 1160, 90 L. Ed. 
1366 (1946), commented upon in 21 New York 
University Law Quarterly Review 542 (1946). 

% 15 USC Sections 1011-1015. See note entitled 
‘‘Congressional Consent to Discriminatory State 
Legislation,’’ 45 Columbia Law Review 927 
(1945). 

1” Supra, footnote 17, at p. 459. 

2150 F. (2d) 463 (CCA-9, 1945). 
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XUM 


ing a resident agent to countersign policies and 
to retain a commission of not less than five 
per cent of the premium. The statute ap- 
plied only to foreign insurers. In reversing 
the District Court’s decision invalidating the 
statute, the Circuit Court upheld it and said: 


“According to appellees, the court below, 
in holding the Idaho statute in conflict with 
the commerce clause, relied on the decision 
in United States v. South-Eastern Under- 
writers Ass'n, 322 U. S. 533, 64 S. Ct. 1162, 
1171, 88 L. Ed. 1440. We see no good 
reason for the holding. The Court in the 
South-Eastern Underwriters case pointed out 
that, for constitutional purposes, certain ac- 
tivities of a business may be intrastate 
while other phases of the same business may 
be interstate. ‘There are,’ said the Court, 
‘other activities which, though subject to 
federal regulation, are so intimately related 
to local welfare that, in the absence of 
Congressional action, they may be regu- 
lated or taxed by the states.’ ” ™ 

It is to be noted that in a Supreme Court 
decision in March, 1949, Osborn v. Oslin was 
cited with apparent approval in a note as 
authority for the proposition that the defer- 
ence of the Court to the legislative judgment 
was “particularly pronounced in a field as 
traditionally well-regulated as insurance.” ” 


Present Position 


And so we stand today. The issues of 
the Osborn case have not been presented to 
the Supreme Court since the South-Eastern 
Underwriters case. however, 
On one side we have an attempt 
by a state to regulate contracts pertaining 
to risks situated within its borders not- 
withstanding that such contracts are nego- 
tiated outside of its borders which is sought 
to be justified on the basis of the protection 
of a local interest. On the other side we 
have the powerful provisions of the com- 
merce clause of the Constitution which for- 
bids discrimination against foreign or 
interstate commerce “whether forthright or in- 
genious” (Best & Company, Inc. v. Max- 
well™*) or to forbid or exclude the activities 
of foreign or interstate insurers notwith- 
standing that a state may limit certain 
phases of that commerce. Where a state 
statute is attacked under the due process 
clause, there is a fitting deference to the 


These issues, 
are clear. 


"1 Tbid., at p. 464. 

2 Daniel v. Family Security Life Insurance 
Company, 336 U. S. 220, 69 S. Ct. 550 (1949). 

23311 U. S. 454, 61 S. Ct. 334, 85 L. Ed. 275 
(1940). 

“For a discussion of the effect of the South- 
Eastern Underwriters case on the questions 


Compulsory Division of Commissions 


judgment of the state legislature as to the 
reasonableness of restrictions on private 
rights made for the public good. In the 
case of attack under the commerce clause, 
however, there is no such deference or pre- 
sumption of validity for it is not then a 
question of submerging a private interest 
in favor of the public good, but rather the 
local interest as against the national interest. 
Thus, statutes that might be upheld as not 
violating the due process clause need not 
necessarily be valid as against the com- 
merce clause.” 

Those in favor of compulsory division of 
commissions may be expected to emphasize 
the importance of the local interests in- 
volved and the undoubted right of the local 
legislature to protect that interest. The 
strength of such interests may be seen by 
the fact that in one case which involved 
the validity of a state tax program alleged 
to discriminate against foreign insurance 
corporations, there appeared as amici curiae 
for the purpose of upholding such state 
legislation the Attorneys General of Ala- 
bama, Indiana, Kansas, Massachusetts, 
Michigan, Nebraska, New York, Ohio, 
Oklahoma and Texas.” 


Those opposed to such statutes have 
[ to seek relief in 
the legislature of states with such statutes 
so by legislative enactment there may be 
restored the principle of division of com- 
missions upon a negotiated basis; to invite 
federal control and attempt to secure relief 
through such federal control; and to bring a 
further court action to test the validity of 
such statutes in the light of the holding in 
the South-Eastern Underwriters case and to 
attempt to show that in fact interstate com- 
merce is being inflicted with a burden which 
is excessive and discriminatory and far out 
of proportion to the protection of the local 
interests sought so to be protected. 


three courses of action: 


It will be in connection with this last 
course, if that eventuality should occur, that 
the advocates for those seeking to invalidate 
such legislation will famous 
words of Mr. Justice Cardozo in the New 
York “milk control” case,” where the Su- 
preme Court struck down a New York stat- 
ute prohibiting the sale of milk produced 
outside of New York at a price less than 
the minimum price for milk produced within 


re-echo the 


raised in Osborn v. Ozlin, see E. W. Patterson, 
“The Future of State Supervision of Insur- 
ance,’’ 23 Texas Law Review 18, 27 (1944). 

25 Prudential Insurance Company v, Benjamin, 
supra, footnote 16. 

*% Baldwin v. Seelig, Inc., 294 U. S. 511, 55 
S. Ct. 497, 79 L. Ed. 1032 (1935). 


267 





New York. It was sought to justify this 
statute on the grounds of the necessity of 
protecting the public health which in turn 
might be put in jeopardy, it was claimed, 
if the farmers of New York were unable to 
earn a living income. The economic mo- 
tive was alleged to have been entirely 
“secondary and subordinate.” It was with 
reference to this argument that Justice 
Cardozo said: 


“On that assumption we are asked to 
say that intervention will be upheld as a 
valid exercise by the state of its internal 
police power, though there is an incidental 
obstruction to commerce between one state 
and another. This would be to eat up the 


at ‘Tdid., at p. 523. 


rule under the guise of an exception. 

Let such an exception be admitted, and all 
that a state will have to do is to say 
that its farmers and merchants and work- 
men must be protected against competition 
from without, lest they go upon the poor 
relief lists or perish altogether. To give 
entrance to that excuse would be to invite 
a speedy end of our national solidarity. The 
Constitution was framed under the dominion 
of a political philosophy less parochial in 
range. It was framed upon the theory that 
the peoples of the several states must sink 
or swim together, and that in the long run 
prosperity and salvation are in union and 


not division.” ™ [The End] 


és MODERN “BELO” ANATOMY FOR CORPORATE INSURERS 
—cContinued from page 248 


binding. In Atlantic Company v. Walling 
the uncontradicted evidence was that the 
manager had told his employees to sign a 
Belo-type contract or else be fired. They 
had signed, but the Administrator brought 
this case for back overtime pay against the 
employer; held: that these tactics do not 
invalidate the contract. There is no com- 
pulsion upon an employer to continue an 
employee on the job except on a mutually 
acceptable basis. No inference should be 
drawn from this case, however, that a con- 
tract drawn in bad faith can be thus forced 
down an employee’s throat. The require- 
ments regarding the reasonableness of the 
regular rate will still be applied. 


New Problems of Interpretation 


All the considerations which caused law- 
review predictions of the downfall of Belo 
were valid enough at the time, but the 
Halliburton case and the passage of Sec- 
tion 7(e) have made it as permanent as 
labor legislation is ever destined to be in 
these times. As the price of permanence, 
the statute has added at least two new prob- 
lems of interpretation which may have to 
go back to the courts for solution. First, 
what about employment contracts made un- 
der the aegis of the Halliburton case, but 
guaranteeing more than the sixty hours 
sanctioned by the statute? Second, may an 
employer now avoid overtime payments en- 


tirely ua anniiniied sixty hours, adjusted 
to the former salary, in the case of those 
employees whose irregular workweek never 
actually reaches sixty hours? 

Keeping in mind the dismaying box-score 
on Belo predictions in the past, it is sub- 
mitted that the answers to these two ques- 
tions are not as difficult as they seem. 


As for the first, the clue lies in the ac- 
ceptance by Congress of the Belo doctrine 
almost in toto, the principal exception being 
the limitation of the guaranteed workweek 
to sixty hours. This was no chance figure. 
Counsel had succeeded in impressing on the 
court in each Belo test that the number of 
hours which fitted within the guaranteed 
wage. The figure ran as high as eighty- 
four in the Halliburton case. It can only be 
assumed that Congress saw the readiness 
with which a high guarantee might lend 
itself to abuse,” and decided on sixty hours 
as a fair concession to the need for some 
plan which would smooth out the pay fluc- 
tuations of employees working irregular 
hours.” It is clear, therefore, that a higher 
guarantee will not be countenanced in 
future contracts. 

3ut what of back-overtime suits against 
those employers who have been using a 
high-guarantee plan in reliance on Halli- 
burton? Had they been using a plan sug- 
gested or sanctioned by the Administrator,” 
they would be protected by Section 10 of 





7°6 LABOR CASES { 61,297, 131 F. (2d) 518 
(CCA-5, 1942). 

27 See Walling v. Sterling Ice and Cold Storage 
Company, supra, footnote 17. 

% 29 CFR 778.18(a). 


268 


2 Interpretative Bulletin No. 4 suggests the 
‘prepayment plan’ (in paragraphs 53 to 67) 
and the ‘‘time-off plan’’ (in paragraphs 30 to 
53). But as to the authority of this bulletin 
today, see statement of the Administrator on 
General Enforcement Policy, 12 F. R. 3915. 


IL J— April, 1950 
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the Portal Act.” But the Belo-type plan was 
a creature of the courts alone, never ex- 
pressly approved by the Administrator. 
The correct analysis would seem to be that 
the high-guarantee Belo plan was lawful 
until the effective date of the new amend- 
ments. For, despite the clear evidence that 
Section 7(e) is a codification of Belo, its 
provisions insofar as they change existing 
law may not be regarded as retroactive 
without a specific indication of such intent 
on the part of the legislature. The con- 
trary is the case.” 

As for the second problem of interpreta- 
tion, no greater difficulties would seem to 
be presented. The question is whether 
courts which, in the setting of a regular 
rate, have previously made good faith a 
condition precedent to the enjoyment of 
Belo privileges, as in the Sterling Ice and 
Cold Storage Company case, are now ready 
to change their minds in light of Sec- 
tion 7(e). Take the case of the insurance 
company whose inspectors average forty- 
five hours a week, but may on occasion go 
as high as fifty-five hours. To avoid the 
bother of overtime payments, counsel ad- 
vises this employer to guarantee sixty 
hours work at an hourly rate which would 
roughly produce the former salary when 
straight time and overtime for sixty hours 
are taken into account. 

It seems likely that this advice would 
prove unwise. In an interpretative bulletin 
on overtime compensation, which became 
effective on January 25, 1950," the Admin- 
istrator flatly stated that the rate must be 
set at an amount “which can reasonably be 
expected to be operative in controlling the 
employee’s compensation.” * A rate which, 
as in the example above, is never used to 
determine the employee’s total pay is not 
a regular rate, nor is the contract setting it 
a bona-fide contract. Bona fides have always 
been demanded by the courts™ and, in a 
sense, the requirement of a “bona-fide indi- 
vidual contract” in the statute simply links 
Section 7(e) to its ancestral cases. In an- 
swer to the second problem, therefore, we 
can say with confidence that a guarantee 
which exceeds the number of hours ever 
actually worked would disqualify the con- 
tract for the benefits of Section 7(e). While 


*® Portal-to-Portal Act of 1947, 29 USC Sec- 
tions 251-263. 

% Section 16 of the Fair Labor Standards Act 
of 1949 provides that the amendments shall take 
effect upon the expiration of ninety days from 
the date of its enactment, with one exception. 

% 29 CFR 778.0-778.24. Copies of this Bulletin 
may be obtained separately from the Wage and 
Hour Division. 

33 29 CFR 778.18(d). 


Modern “Belo” Anatomy 


the Administrator himself might not be able 
to act,” a disgruntled employee could read- 
ily win the court’s ear with the argument 
that no bona-fide contract had ever existed, 
and prevail in a suit for accumulated overtime. 


Requirements for Belo-Type Contract 


To draw the strings together, what are 
the requirements that must be met by the 
company which may find it expedient to put 
its employees on a Belo basis? 

(1) The contract must be applied to em- 
ployees whose duties necessitate irregular 
hours of work. Both the original case and 
the statute are founded on the public benefit 
which lies in providing this type of em- 
ployee with greater regularity of income. 

(2) The regular rate of pay must be not 
less than seventy-five cents per hour. Fur- 
thermore, it must be high enough to deter- 
mine the compensation which the employee 
receives in a significant number of workweeks. 

(3) The weekly guarantee must not be 
more than sixty hours. To be safe, the 
employee must exceed the guarantee in at 
least twenty per cent of the weeks worked 
over a representative period. It does not 
represent the maximum hours’ worked. 
Although expressed in the statute in terms 
of hours, it is a guarantee of pay and 
should be stated in terms of dollars. Fur- 
thermore, it should be stated specifically 
that time worked in excess of the guarantee 
will be compensated at the overtime rate. 


There are principal guides to a successful 
plan at present. Statutory interpretation 
may vary it. Further inflation will make 
adjustment of regular rate and guarantee 
necessary, in order to maintain the balance 
that spells good faith. Proper records must 
always be kept, even when wage payments 
are normally on the basis of the minimum, 
these also being considered as indication of 
an honest intent in the operation of the plan. 


Granting that the Belo channel is a nar- 
row one, it can be navigated by the careful 
employer. A general course can be plotted 
from Section 7(e) and the shoals and reefs 
are pretty well marked by the cases. With 
both Congress and the Court accounted for, 
there seems to be a fair wind ahead. 


[The End] 


“The Act clearly contemplates the setting 
of the regular rate in a bona fide manner... .”’ 
Walling v. Helmerich & Payne, Inc., 9 LABOR 
CASEs { 51,183, 323 U. S. 37 (1944). 

% Presumably this would be ‘‘an issue of law 
which has not been finally settled by the 
courts."" Fair Labor Standards Amendments 
of 1949, Section 16(c) provides that no court 
shall have jurisdiction over such an action or 
proceeding if brought by the Administrator. 
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Licensing of Agents— 
Minnesota Changes 


All renewal requisition forms and renewal 
licenses must be in the hands of the Insur- 
ance Division of the Minnesota Department 
of Commerce not later than May 1, 1950, 
Insurance Commissioner Harris has an- 
nounced. The Department, he warned, will 
not be responsible for the issuance of li- 
censes by June 1, 1950, unless the requisi- 
tions are received in time to permit proper 
processing. 


Important changes in the rules concern- 
ing examinations for insurance agents were 
issued on February 8, 1950, as follows: 


1. Agents who fail to pass are not per- 
mitted to retake examinations for a period 
of thirty days. This requirement became 
effective on March 1, 1950. 

2. Agents who have not previously been 
licensed will not be permitted to take 
examinations until they have filed the ap- 
plication form, notarized and properly en- 
dorsed by the company recommending the 
applicant. (The application form is fur- 
nished by the Insurance Division of the 
Department of Commerce.) An examina- 
tion taken by a person who fails to file the 
proper form will not be corrected. Licensed 
agents who have previously qualified and 
who wish to amend their qualifications for 
additional lines may take the examination 
without filing an additional application form. 


3. An insurance company should not sub- 
mit a requisition on behalf of a newly ap- 
pointed agent until it has been notified that 
the applicant has passed the required ex- 
aminations and has made the proper filings 
with the Department. Requisitions submitted 
before the person has fully qualified will be 
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voided and checks will be returned to the 
company. 


No Regulation of New York 
Installment Premium Plans 


The New York Insurance Law does not 
confer power on the Superintendent of In- 
surance to regulate the terms and condi- 
tions of plans for extending credit so as to 
allow installment payment of premiums, 
Superintendent Dineen ruled on March 22, 
1950, in response to a memorandum from 
a Massachusetts insurance company. The 
ruling drew specific attention to the fact 
that the plan in use by the insurance com- 
pany did not modify any of the terms and 
conditions of the contract other than those 
relating to payment of premium. If the in- 
stallment payment plan and service charges 
contained elements relating to protection 
afforded under the contract, a different situ- 
ation would be presented. 


Competition, the Superintendent declared, 
will determine the terms and conditions 
under which insurance premiums are fi- 
nanced, subject only to the limitations of 
the Donnelly and Unfair Trade Practices 
Acts. “The Insurance Department,” he 
stated, “is opposed to reading into the In- 
surance Law by a process of interpretation, 
powers which the Legislature has not con- 
ferred upon it. Furthermore, the Depart- 
ment, as a practical matter, is reluctant to 
adopt any policy which tends to deprive in- 
surers of the right to finance directly the 
payment of premiums on policies which it 
writes. Any other position by the Depart- 
ment would lead to the unnecessary forma- 
tion or use of finance companies by insurers, 
which would accomplish the same result by 
indirection and in the process would in- 
crease the cost to the policyholder.” 


IL J—April, 1950 
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Permissible Investments 
for Oklahoma Insurers 


Insurance Commissioner Dickey of Okla- 
homa ruled, on January 31, 1950, that do- 
mestic insurers which have at least seventy-five 
per cent of their admitted assets invested as 
required by the provisions of Sections 
17.2-17.4, Title 36, Oklahoma Statutes 1941, 
may invest their remaining assets in the 
following securities: 

“The shares of any management-type in- 
vestment company or investment trust which 
at the time of such investment shall have 
been registered with the Federal Securities 
and Exchange Commission for a period of 
at least eight years as an open-end diversi- 
fied investment company under the Invest- 
ment Company Act of 1940 as from time 
to time amended, provided: 


(1) such shares are registered with the 
3ank Commissioner of the State of Okla- 
homa, and 


“(2) such investment company or invest- 
ment trust possess assets of not less than 
ten million dollars at date of purchase, and 


“(3) such investment company or invest- 
ment trust shall have paid an annual divi- 
dend in each of the ten years preceding date 
of purchase, and 


“(4) the articles or other instruments, in- 
cluding declarations or [sic] fundamental 
policy pursuant to Section 8 of the Invest- 
ment Company Act of 1940, under which the 
investment company or investment trust is 
created, organized and administered are 
effective to prohibit the concentration of 
its investments, or the investments of a 
particular fund for which shares are sought 
to be purchased, in common stock of a par- 
ticular industry or substantially similar 
group of industries, and 

“(5) such investment company or particu- 
lar fund of such company shall have out- 
standing no bonds, notes, debentures, or 
other evidences of indebtedness, or any stock 
having priority over the shares being pur- 
chased, either as to distribution of assets 
or payment of dividends, and 


“(6) such investment company or invest- 
ment trust shall not permit the maximum 
load or commission to be charged upon the 
sale of its shares, to exceed eight and one- 
half per cent (814%) of the sum of its assets 
value per share, plus the load or commis- 
sion charged, adjusted to the nearest full 
cent, and 


“(7) provided further, that not more than 
ten percent (10%) of the total admitted 
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assets of any domestic insurance company 
shall be invested at any time in the type of 
securities herein authorized, nor more than 
five percent (5%) of such assets in any one 
particular fund, and 

“(8) in no event shall a domestic life 
insurance company purchase or hold shares 
in any particular fund which has any of its 
assets invested in common stocks, nor shall 
any domestic insurance company purchase 
or hold shares in any particular fund which 
has more than sixty percent (60%)-of its 
assets invested in common stocks.” 


West Virginia Prescribes 
Qualifying Examination for Agents 


After March 31, 1950, no agent, solicitor 
or broker will be granted a license or a cer- 
tificate of authority to transact insurance 
business in West Virginia until he has suc- 
cessfully completed an examination, accord- 
ing to Departmental Ruling 7-A-50, issued 
by the Insurance Commissioner on January 
25, 1950. Farmers’ mutual fire insurance 
companies and fraternal benefit societies, 
however, are exempt from this requirement. 
The ruling was issued in pursuance of an 
opinion of the Attorney General on July 18, 
1949 (reported in THE INSURANCE LAW 
JourNAL, August, 1949, page 559), which 
stated that under the provisions of Chapter 
33, Article 7, Section 1 of the West Virginia 
Code, the Insurance Commissioner is au- 
thorized to give an examination to all pro- 
spective agents, solicitors and brokers to 
determine their “competence.” 

The Insurance Department has determined 
that the following must take the examination: 


(1) All prospective agents applying for a 
license after March 31, 1950. 


(2) All solicitors making an original ap- 
plication after March 31, 1950. 


(3) All prospective nonresident life agents 
and all nonresident brokers making an orig- 
inal application after March 31, 1950, unless 
they hold a resident agent’s or broker’s license 
in a state which requires them to complete 
an examination which is deemed acceptable 
by the West Virginia Department of In- 
surance. 

(4) All agents,. solicitors or brokers who 
have made application or who have been 
licensed prior to April 1, 1950, if, in the 
opinion of the Department, an examination 
is necessary to determine an agent’s compe- 
tency. 

(Continued on page 274) 
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Opinions 






A LABAA~—tienisipaity's Motor Vehi- 
+Acle Liability—The Town of Arab, Ala- 
bama, requested an opinion concerning the 
legality of the use of public funds to cover 
insurance premiums on motor vehicles oper- 
ated by the police, fire, street, electric light 
and water departments. The Attorney Gen- 
eral reiterated the well-established principle 
of law that a municipal corporation is not 
liable for the torts of its officers, agents and 
employees when engaged in the performance 
of governmental functions, but that a mu- 
nicipality is liable for the torts of its agents 
when engaged in the performance of corpo- 
rate or ministerial functions. In maintaining 
police and fire departments, a municipality 
acts in its governmental capacity and, there- 
fore, municipal funds may not be used to 
pay premiums on liability insurance on vehi- 
cles operated by these departments. Since 
‘a municipality exercises corporate functions 
in furnishing electricity, lights and water 
and in performing its duties with regard to 
public streets, it may properly spend public 
funds to pay premiums on liability insurance 
for motor vehicles operated by these depart- 
ments. — Opinion of the Alabama Attorney 
General, February 13, 1950. 


University of Alabama— Authority to 
Purchase Liability Insurance on Automo- 
biles—The University of Alabama, as an 
arm of the state goverfiment, cannot be 
sued; yet damage claims can be collected 
against it through the State Board of Ad- 
justment. Consequently, it sought an 
opinion from the Attorney General as to 
its authority to purchase property loss and 
personal liability insurance on its fleet of 
automobiles, The Attorney General replied 
that the university could not spend its funds 
to pay premiums on liability insurance be- 
cause, as an agency of the state, it is not 
liable for torts resulting from the operation 
of its automobiles by its officers, faculty 
members or students.—Opinion of the Ala- 
bama Attorney General, March 26, 1950. 
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SOREDA~Goeup Hospital Insurance— 
Board of Control—Authority to Pay 
Part of Premium.—The Board of Control 
asked the Attorney General whether it was 
authorized to participate in a group plan 
insuring the lives and the health of faculty 
members and employees of the institutions 
under its management by paying a part of 
the premium. The Attorney General replied 
that the provisions of Sections 112.08-112.14 
were controlling. Under these sections, the 
Board of Control is authorized to arrange 
for group insurance, but the premiums must 
be paid with funds of the persons insured, 
not with funds of the Board or institutions 
under its management. However, the At- 
torney General stated that the Board might 
cooperate in a group insurance plan by 
deducting each insured person’s premium 
from his salary.—Opinion of the Florida At- 
torney General, No. 050-82, February 22, 1950. 


Public Liability Insurance—Authority of 
County to Purchase.—The Attorney Gen- 
eral was asked whether a county had the 
authority to purchase public liability insur- 
ance. In Section 234.03, Florida Statutes, 
the legislature has provided for public lia- 
bility insurance coverage of school busses. 
This statute requires that the policy contract 
state that the insurer shall not be entitled to 
the benefit of the defense of governmental 
immunity of the insured because of the 
insured’s exercise of a governmental func- 
tion, and a further provision that the im- 
munity of a county school board is waived 
to the extent of liability insurance carried 
by the board. As a general rule, counties 
are not suable in tort. Moreover, county 
commissioners have only those powers 
which are specifically granted by law. 
Therefore, in the absence of statutory au- 
thority, a county may not spend county 
funds to pay the premiums for public lia- 
bility insurance.—Opinion of the Florida At- 
torney General, No, 050-81, February 21, 1950. 


IL J— April, 1950 
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ss — Group Insurance for 
Members of Athletic Associations — 
Authority of State Athletic Board of Con- 
trol to Require Insurance.—The Michigan 
State Athletic Board inquired whether it 
had the power to compel the Michigan 
Amateur Athletic Union to provide group 
accident insurance for its members. The 
Attorney General replied that such a policy 
of accident insurance could be written under 
the group accident and health section of 
the Insurance Code (Section 15a of Chapter 
2, Part Three, Subdivision Four of Act No. 
256, Public Acts of 1917, as amended, Michi- 
gan Statutes Annotated Supplement, Section 
24.278(1)), but could not be compulsory with 
respect to contributions by the members of 
the group. In other words, the promoter 
or the association could not compel boxer 
members to contribute toward the premium. 
Although the proposed group would be 
a legitimate group under the Insurance 
Code, the statute creating the State Athletic 
Board of Control (Act No. 205, Public Acts 
of 1939) confers no authority upon the 
Board to compel the Michigan Amateur 
Athletic Union to provide such insurance 
for its members, nor is the section of the 
act authorizing the promulgation of rules 
and regulations by the Board comprehensive 
enough to permit it—Opinion of the Michi- 
gan Attorney General, January 31, 1950. 


errant Soe Insurance Premiums 
—Authority of County to Contribute 
on Behalf of County Employees.—A board 
of county commissioners asked to be in- 
formed if it might legally pay a portion of 
the premium for each individual employee 
of the county who elected to subscribe to a 
group hospitalization plan. The payment 
on behalf of the county would be in addition 
to the regular salary of the employee. 
Under the provisions of the Nevada Consti- 
tution, boards of county commissioners are 
of special and limited jurisdiction; their 
powers must be specifically authorized or 
must be clearly implied from other language 
contained in the statute. Not only did the 
Nevada statutes fail to contain a provision 
granting such authority, either expressly or 
by implication, to boards of county com- 
missioners, but Section 1949, Nevada Com- 
piled Laws 1929, prohibits such a practice. 
This statute forbids boards of county com- 
missioners to contract debts or liabilities 
for any purposes except those expressly au- 
thorized by law. Moreover, Chapter 27, 
Nevada Statutes of 1947, which provides a 
comprehensive plan for the procurement of 
group life, accident and hospitalization in- 
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surance for public employees, fails to con- 
tain a grant of authority ta the governing 
boards of the public entities to use public 
funds in paying premiums for its employees. 
—Opinion of the Nevada Attorney General, 
February 3, 1950, 


ASHINGTON—School District’s Pur- 

chase of Automobile Casualty Policy 
—Contribution to Affiliate of Insurer as 
Condition Precedent.—An automobile cas- 
ualty company wrote a_ fixed-premium 
policy, without provision for assessment, 
for a second-class school district. As part 
of the transaction, and as a condition pre- 
cedent to obtaining the insurance, the com- 
pany required the school district to make a 
$10 contribution to the surplus account of 
an affiliated service corporation. The county 
auditor questioned the right of the school 
district to make the $10 payment. The At- 
torney General agreed with the county 
auditor that the payment of the $10 item 
would have the effect of making the school 
district a creditor of the service corporation. 
Hence, the payment would be in violation 
of Section 7, Article VIII, of the Washing- 
ton Constitution, which prohibits a county, 
city, town or other municipal corporation 
from giving any money or property, or loan- 
ing its money or credit, “to or in aid of an 
individual, association, company, or corpo- 
ration,” except for the necessary support 
of the poor and infirm.—Opinion of the 
Washington Attorney General, February 3, 
1950. 


EST VIRGINIA—“Doing Insurance 
Business” Construed—Finance Com- 
pany Acting as Agent for Unlicensed In- 
surer.—A finance company doing business 
in West Virginia, specializing in the financing 
of the purchase of airplanes, carries a 
blanket policy with a Minnesota insurer 
which is not licensed to do business in West 
Virginia. The finance company requires the 
purchaser to execute a chattel mortgage, a 
purchaser’s statement and either an applica- 
tion for insurance or a participating agree- 
ment. The latter stipulates that the purchaser 
will pay the first portion of any loss from 
fire, theft or crash and that the second 
portion of the loss will be shared with the 
finance company. The Attorney General 
was asked to rule as to whether the finance 
company and the unlicensed insurer were 
transacting insurance business in the state in 
violation of the laws of West Virginia. 
Chapter 33, Article 2, Section 6 of the 
West Virginia Code provides that no insur- 
ance company may transact the business of 


273 





insurance, enter into any contract of in- 
surance or issue@ or deliver within the state-a 
policy of insurance without first having ob- 
tained a certificate of authority. Since the 
insurance features were incidental to the 
primary purpose of the company to finance 
the purchase of airplanes, the company was 
not violating this statute. However, the 
Attorney General remarked that it was a 
borderline case and that final determination 
of the factual situation rested with the In- 
surance Commissioner, 


The finance company was, on the other 
hand, violating Chapter 33, Article 7, Section 
1 of the Code, which prohibits a person 
from acting, without having first procured 
a certificate of authority, as an agent for 
an insurance company in the solicitation or 
procurement of insurance. The finance com- 
pany was also causing to be made a general 
or floating policy upon property in the state 
in violation of Chapter 33, Article 2, Section 
24 of the Code, which prohibits the solicita- 
tion and procurement of such insurance, 
except through regularly licensed resident 
agents. The Attorney General concluded, 
moreover, that the Minnesota insurer was 
transacting insurance business in West Vir- 
ginia in violation of these two Code provi- 
sions.—O pinion of the West Virginia Attorney 
General, February 14, 1950. 


An agent will be allowed three opportuni- 
ties within any twenty-four months’ period 
to complete successfully an examination. 


During the period between the filing of an 
application and the receipt of a license, an 
agent will not be permitted to engage in the 
normal activities of an agent. However, upon 
application, a thirty-day temporary license 
will be issued which will permit a prospec- 
tive agent to collect on an industrial debit 
if he is under the close supervision of a 
licensed and responsible representative of 
the company. 

An agent who has been issued a license or 
has applied for a license prior to April 1, 


274 





STATE DEPARTMENT RULINGS—Continued from page 271 


W YOMING—Foreign Corporations—Li- 
cense Tax—Applicability to Insurance 
Companies.—The Secretary of State inquired 
of the Attorney General whether domestic or 
foreign insurance companies, or both, are 
subject to the provisions of Section 44-401, 
Wyoming Compiled Statutes, 1945. This 


statute reads in part: “Every corporation 
organized under the laws of this state and 
every foreign corporation which has hereto- 
fore obtained or which shall hereafter obtain 
the right to transact and carry on business 
within this state (except insurance companies 
and building and loan associations) shall file 
with the secretary of state on or before the 
first day of July of every year a sworn state- 
ment setting forth that portion of its 
capital, property and assets located and em- 
ployed in the state of Wyoming ... and... 
pay . . . in addition to all other statutory 
taxes and fees a license tax of $5.00 for that 
portion of its corporate property and assets 
located and employed in Wyoming which 
shall not exceed $50,000.” The Attorney 
General replied that the legislature, in clear 
language, had excepted both foreign and 
domestic insurance companies from the pro- 
visions of the statute. It would have been 
a simple matter for the legislature to have 
provided the words “except domestic insur- 
ance companies” if it had not intended that 
foreign insurance companies be excepted 
also. — Opinion of the Wyoming Attorney 
General, February 8, 1950. 


1950, will be issued a license entitling him 
to act as an agent for any type of insurance, 
regardless of whether his activities have, in 
fact, been limited to activities in a special 
field. 

There is no change in the license fee re- 
quired from each company that an agent 
represents, and there is no charge for the 
examination. 

An agent whose license is not in effect as 
of March 31, 1950, but who has previously 
been licensed in West Virginia, must take 
an examination upon application for reissu- 
ance of his license. 


IL J—April, 1950 
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Auto Accident Statistics 


There were fewer automobile accident 
deaths on streets and highways of the na- 
tion last year than in 1948, but more injuries, 
according to figures released recently by 
The Travelers Insurance Companies, 


Fatalities in 1949 totaled 31,800, compared 
with 32,200 in 1948, the companies reported, 
but injuries last year soared to an all-time 
high of 1,564,000. The 1948 figure was 
1,471,000 injured. 

These | statistics are highlights of Main 
Street, sixteenth in an annual series of 
traffic safety booklets issued by The Travelers. 
The Hartford insurance firm maintains an 
accident statistical bureau which collects and 
analyzes accident data from the forty-eight 
states. 

Excessive speed headed the list of acci- 
dent causes in 1949, as it has in most recent 
years. “Exceeding the speed limit” caused 
10,100 deaths and 398,700 injuries in 1949, ac- 
cording to the booklet. “Speed was a greater 
factor in traffic casualties last year than at 
any time in history,” the report states. 


There were 890 fewer fatalities among 
pedestrians in 1949 than in 1948, but 180 
more persons were killed crossing streets 
between intersections last year than in 1948. 


Last year, for the first time since the war, 
the percentage of eighteen to twenty-four- 
year-old drivers involved in accidents took a 
downward turn. “Youthful drivers, how- 
ever, are still the cause of thousands more 
deaths and injuries than their numbers war- 
rant,” the booklet declares. 


Traffic Engineering Award 


To encourage a continuing exchange of 
traffic engineering ideas between cities and 
communities throughout the country, a 1950 
cash award of $100 is announced by the ac- 
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cident prevention department of the Associa- 
tion of Casualty and Surety Companies for 
the best example of a traffic engineering 
project that has effectively reduced accidents 
or congestion. 


Announcement of the award has been 
mailed to over 2,400 traffic officials in this 
country who regularly receive the Associa- 
tion’s bulletin, “Getting Results Through 
Traffic Engineering,” as well as to the mem- 
bership of the Institute of Traffic Engineers 
and other interested professional groups. 

A similar award was offered in 1949 and 
was won by Edgar F. Copell, traffic engineer 
for the Massachusetts Department of Public 
Works. His submission was the reconstruc- 
tion of a highway curve which reduced ac- 
cidents involving personal injuries by 
seventy-eight per cent. 

The award, according to Julien H. Har- 
vey, manager of the accident prevention 
department, is designed to encourage en- 
gineers, police and traffic officials to make 
known their successful projects and thus 
share with other communities the techniques 
which have proved effective in saving lives 
and reducing property damage. 

In explaining eligibility requirements for 
the competition, Mr. Harvey emphasized 
that the award will be given for the best ex- 
ample of improved traffic conditions pub- 
lished by the Association during the year. 
The winner will be chosen solely on the 
basis of the quality of his submitted project. 
Engineers, police officials and traffic special- 
ists are eligible to compete. The following 
rules should be followed: 


Form: Included should be a statement 
of the problem, any studies made, the solu- 
tion, accident and congestion facts for a 
comparable period “before” and “after” the 
improvement, costs of the improvement 
when possible, and any other information 
concerning the effect of the improvement. 
Photographs and sketches are desirable. 
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Example showing the benefits of 


Scope: 
a single traffic control device or traffic en- 


gineering measure are preferred. Where 
many different improvements are made 
simultaneously, the value of any one im- 
provement cannot be accurately measured. 


Selection: The prize-winning example will 
be graded on the following factors—effec- 
tiveness in reducing accidents and conges- 
tion, adequacy of factual data and illustrative 
material, survey methods used, relationship 
of benefits to cost, and originality with re- 
spect to previously published examples. 


Judges of the contest will include repre- 
sentatives of the American Association of 
State Highway Officials, Institute of Traffic 
Engineers, International Association of 
Chiefs of Police, National Safety Council 
and Yale Bureau of Highway Traffic. 

Mr. Harvey invited all officials interested 
in learning how their contemporaries are 
solving traffic problems to request the free 
bulletin, “Getting Results Through Traffic 
Engineering,” and to enter the 1950 compe- 
tition for the award. Examples should be sent 
to the Accident Prevention Department, Asso- 
ciation of Casualty and Surety Companies, 60 
John Street, New York 7, New York. 


Occupational Accidents 


Two hundred seventy-five million man- 
hours of working time were lost last year in 
‘America as a result of accidents—a loss 
equivalent to the working time of approxi- 
mately one million men for a full year, J. 
Dewey Dorsett, general manager of the 
Association of Casualty and Surety Com- 
panies, declared last month in an address 
before the metropolitan chapter of the 
American Society of Safety Engineers at 
the Hotel Statler in New York. 


“During 1948, the last year for which de- 
tailed figures are available,” the Association 
manager pointed out, “the cost of industrial 
accidents was $2,650,000,000, but even this 
huge figure does not include many other 
costs always associated with industrial ac- 
cidents. How can any manufacturer, large 
or small, believe he is producing efficiently 
when such a waste is present? 


“Because all manufacturing costs must be 
included in the price the ultimate consumer 
of any product pays,” Mr. Dorsett con- 
tinued, “when safety engineers and accident 
prevention specialists help industry to keep 


expenses down, they are simultaneously 
helping Mr. and Mrs. John Q. Public’s 
pocketbook. 
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“Certainly, it is incredible that business 
executives should ever ignore or minimize 
the rules of safety when it has been definitely 
established that there is a definite correla- 
tion between safety and production in the 
factory. In ninety-nine out of one-hundred 
cases, the safe factory is the efficient factory.” 


The cost of occupational accidents to 
American industry averaged nearly $40 per 
worker last year, Mr. Dorsett revealed. This 
is a “conservative estimate,” he said, for 
there is no way of completely determining 
the “tremendous additional costs” of dam- 
aged material and equipment, and the re- 
habilitation of the disabled. 


“These so-called ‘incidental’ costs,” the 
Association manager emphasized, “are placed 
at about four times as much as compensation 
and medical payments. Yet, even this four- 
to-one ratio does not tell the whole story. 
It has been found that cost problems result- 
ing from potential hazards in the factory 
are considerably greater than even this ratio 
would indicate. Studies made by the As- 
sociation of Casualty and Surety Companies 
reveal that the same factors which cause 
accidents cause production delays. In other 
words, even when an accident never occurs, 
the possibility of its occurrence causes great 
losses to the plan or industry in question. 


“The majority of American business firms 
realize this fact today. They know that very 
substantial economies can be effected through 
sound accident prevention practices. American 
industry and American insurance companies 
spend millions of dollars annually for this 
and related work, because the importance of 
sound safety engineering practices is grow- 
ing more important every day. The fact 
that the President of the United States has 
called a National Conference on Industrial 
Safety bears ample testimony to this fact.” 


i connection with occupational accidents, 

Mr. Dorsett’s organization announces the 
publication of the following new workmen’s 
compensation material which is now ready 
for distribution: 


Rhode Island, workmen’s compensation 
law pamphlet, revised thru 1949: contains a 
digest and complete text of the workmen’s 
compensation law and pertinent supple- 
mentary laws, including amendments en- 
acted by the 1949 legislative session; and in 
addition, the annotations of cases decided 
since publication of the previous edition. 
The price of this pamphlet is $1 per copy. 


Arizona and Texas, supplements to work- 
men’s compensation law pamphlets, revised 
thru 1949: contains a digest of the effect of 
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the 1949 amendments, the texts of same and 
annotations of recent decisions construing 
the law. Copies of supplements are avail- 
able at thirty cents per copy. 


Map (in colors) illustrating private in- 
surance and state-managed insurance under 
workmen’s compensation laws in the United 
States, revised to January 1, 1950. The 
color scheme of the map is arranged to dis- 
close graphically (1) the states that have 
monopolistic state-managed insurance; (2) 
the states that have no state-managed in- 
surance; (3) the states where private insur- 
ance is in competition with state-managed 
insurance; and (4) the one state where state- 
managed insurance is semimonopolistic. The 
price of this map is thirty cents per copy. 


Copies of this material may be obtained 
from Editor, Law Publications, Association 
of Casualty and Surety Companies, 60 John 
Street, New York 7, New York. 


New York Disability Benefits Law 


Two additional advisory policy forms for 
use in connection with New York’s Dis- 
ability Benefits Law have just been released 
by the New York State Insurance Depart- 
ment. Like Forms A, B and H, released 
on February 27, the new Forms E and G 
were prepared by an All Industry Forms 
Committee and reviewed by representatives 
of the Insurance Department and by the 
chairman of the Workmen’s Compensation 
Board. 


Both of the new advisory forms are de- 
signed for use as endorsements to the stand- 
ard form of workmen’s compensation policy. 
Form E is intended for those companies 
which wish to handle disability benefits in- 
surance in their compensation insurance de- 
partments. Form G is adapted to the needs 
of carriers which wish to write the new 
coverage in conjunction with workmen’s 
compensation policies, but handle the busi- 
ness administratively through group insur- 
ance departments. 


At the Nation's Capital 


Howard M. Starling, manager of the 
Washington Office of the Association of 
Casualty and Surety Companies, has been 
appointed a member of the insurance com- 
mittee of the National Capital Sesquicen- 
tennial Commission and will serve as vice 
chariman. The committee chairman is Al- 
bert F. Jordan, Superintendent of Insurance 
for the District of Columbia. 
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The insurance committee will set the poli- 
cies of the commission in connection with 
the 1950 Sesquicentennial Celebration as 
well as the Freedom Fair which will officially 
begin on April 15, 1951. 

The Freedom Fair, it is said, will rival in 
size and scope the world’s fair held several 
years ago in New York. 


ARTICLES 


Insurance Option or Trust? . . . A com- 
parison of the settlement-option arrange- 
ment of a life insurance policy with the 
income-and-principal-disbursement arrange- 
ment available under a life insurance trust 
shows some advantages in favor of each.— 
White, “Insurance Option or Trust? Com- 
parison of Settlements and Trusteeship,” 
Trusts and Estates, December, 1949. 


Insurance Dilemma . . . Insurance com- 
panies are often faced with the problem of 
whether to defend an action against the as- 
sured. How, and in which situations, may 
they seek to extricate themselves from this 
dilemma?—“Insurance Company’s Dilemma: 
Defending Actions Against the Assured,” 
Stanford Law Review, February, 1950. 


Proximate Cause . . . Proximate-cause 
cases entail either a dispute over what hap- 
pened or a dispute over the legal conse- 
quences that attach to events. This distinction 
is crucial to advocates. For a discussion of 
each of these kinds of problems, the relations 
between the two, and the recent Minnesota 
decisions dealing with causation issues, see 
Morris, “Proximate Cause in Minnesota,” 
Minnesota Law Review, February, 1950. 


Air Carriers and Personal Injuries .. . 
Under tariff rules filed by a number of com- 
mercial airlines, a passenger’s action for 
personal injuries is barred unless notice is 
filed within thirty days and action com- 
menced within one year after the alleged 
occurrence of the personal injuries. Are 
such tariff provisions conclusive on the rights 
of a plaintiff ?—McKay, “Airline Tariff Pro- 
visions as a Bar to Actions for Personal 
Injuries,” George Washington Law Review, 
February, 1950. 


BOOKS 


O Tempora, O Mores— 
Has Law Lost Its Orators? 

Language and the Law. Frederick A. Phil- 
brick. The Macmillan Company, 60 Fifth 


Avenue, New York 11, New York. 1949. 
254 pages. $3.75. 
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A few years ago, the author wrote the 
book Understanding English which became 
quite popular with lawyers. Its popularity 
prompted him to make a study for the writing 
of a special book dealing with the use of words 
in the courtroom. The present book is spe- 
cifically designed for the attention of law- 
yers and any others who may be interested 
in the work of the courts. 


The author sets up certain principles in 
the use of language, which will make ad- 
dresses or briefs persuasive and interpretive. 
He begins with the classic oration of Antony 
upon the death of Caesar, which, being 
familiar to us all, shows that the author 
follows the principles which he teaches. He 
proceeds from those of common knowledge 
to the principles he is trying to inculcate in 
the reader. The book is well interpolated 
with examples from Justice Holmes, Charles 
A. Beard and Winston Churchill. 


Four classic cases are used to illustrate 
the author’s points: The Proceedings of Queen 
Caroline; Tilton v. Beecher; The People v. 
Carlyle Harris; Rex v. Greenwood. All cases 
involve questions of moral turpitude and 
were celebrated popular issues in their day. 


The majority of lawyers in this present 
day conduct their practice comfortably from 
their own offices; the book is of value to 
these lawyers who may never go into court. 
Perhaps they need it more than would a 
“Thomas F, Murphy,” for they must express 
arguments through the printed page of a brief 
‘or the typewritten pages of letters. The choice 
of words, then, must convey moods, be inter- 
pretive and express or avoid expressing bias. 
This cannot be done unless a lawyer has better- 
than-average knowledge of the function and 
meaning of words. 


Aside from this utilitarian value, the book 
is entertainment on a lawyer’s level, for no 
lawyer can read the record of the four cases 
set out in the book without having spent 
a pleasant hour doing so. 


Practical Guidance for Widows 


Widows Wise and Otherwise. Gladys Denny 
Shultz. J. B. Lippincott Company, East 
Washington Square, Philadelphia 5, Penn- 
sylvania. 1949. 285 pages. $3.50. 


At first glance, Mrs, Shultz’s book would 
appear to be a kind of woman-to-woman 
chat—practical and helpful, but not of too 
significant interest to legal counsel. A more 
careful study and a thorough reading of it 
cause a revision of that opinion. Not only 
would it seem to be a good book for the 
lawyer to recommend for the reading of his 
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widowed clients, but it constitutes a plain 
treatment of subjects which the attorney 
himself should find of interest. 


Widows Wise and Otherwise is written in 
five parts, which follow in logical progression 
the newly widowed woman’s readjustment 
to her status quo. In the author’s preface, 
she says: 


“Each wife who loses her husband finds 
herself in a mysterious and bewildering 
country. It is as if she were the first and 
only woman who had ever been in this 
plight. Not only must she grapple with a 
host of new and perplexing problems, super- 
imposed on her grief; she may find herself 
the victim of timeworn misconceptions re- 
garding widows in the minds of men—and 
in those of many women, as well.” 


It seems to be the author’s purpose to help 
such women through the “mysterious and 
bewildering country.” More than that, her 
book is an aid to those to whom such women 
turn for legal advice and aid. 


Parts I and II, called “First Things First” 
and “Dollars and Sense,” respectively, dis- 
cuss the basic financial facts with which 
the widow must reckon, the problems with 
which she must cope in matters monetary, 
and some cautions which she should ob- 
serve in her new financial dealings and 
arrangements. The counsel which Mrs. 
Shultz gives obviously does not derive from 
pretty sentimental theory and impractical 
philosophy, for she is a sensible newspaper- 
woman and editorial writer giving her readers 
the benefit of her own experience, as well as 
that of others. The truths which she has 
presented in her sixteen-chapter book could 
be learned the “hard way” by widows only 
over a long period of time on a road marked 
with the mileposts of disillusionment and, 
sometimes, desperation. 


The chapters in Part I deal with the pos- 
sibilities of widowhood coming to any wife; 
funeral and cemetery arrangements; engage- 
ment of competent legal counsel; gradual 
recovery from bereavement; and acceptance 
of the state of widowhood. Mrs. Shultz 
emphasizes that the bulk of statutory law is 
on the side of widows and orphans, but with 
the caution that “ignorance of the law is not 
taken as an excuse.” She recommends early 
engagement of a good lawyer and tells the 
reasons why. 


In Part IT, the author discusses the “‘widow’s 
mite”; investments by the woman of assured 
means; exploitation of widows; and the all- 
important topic of living within an income. 
Insurance, bonds, annuities, savings trusts, 
banking, stocks, mortgages, real estate, 
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and father, too. 


building-and-loan companies, get-rich-quick 
schemes—all these are handled in simple 
language for anyone to understand — and 
always with emphasis on the necesssity for 
qualified counsel. Taking a singularly cogni- 
zant view of the situation, the writer de- 
scribes various feasible insurance plans, ad- 
vising prepayment of premiums, wherever 
possible. Her investment suggestions, too, 
should prove invaluable to the widow whose 
knowledge of financial matters is small. 


These two parts of the book cover the 
legal aspects of the situation quite thoroughly 
and pave the way for Part III, “New Hori- 
zons,” which takes up the topic of careers 
for widows. The widow’s duty as an intelli- 
gent citizen is emphasized in one chapter 
of this part; specific career-advice fills the 
second. 


Part IV, on “Children,” is written for the 
widowed mother, with a view to giving her 
common-sense advice on the rearing of her 
family without the father—on being “mother 
” Further, Mrs. Shultz pre- 
pares the reader for the time when the chil- 
dren are grown and ready to go away on 
their own. Her observations on how not to 
“hang on” to one’s children are particularly 
excellent. 


The last part—Part V—is for all widows. 
It deals with, in the words of the author’s 
own chapter heading, “the widow, the world, 
and the flesh—including a few devils”; the 
widow’s attitude towards other women’s 
husbands, together with preservation of 
good reputation; and the pros and cons 
concerning remarriage. 


The end of the volume consists of a read- 
ing-list of pamphlets, booklets and books 
which the widow should find helpful. Sug- 
gested readings include works on invest- 
ments, budgeting, jobs and careers. There 
is also a well-organized, business-like topical 
index to the contents of the book. 


Returning once more to the preface to 
the volume, we find that Mrs. Shultz has 
this to say: 


“While the book is intended primarily for 
widows, its audience need not be confined 
to widows alone. It is not morbid or grasp- 
ing but merest common sense for a married 
couple to take into account the fact that, at 
any moment, the wife might become a widow 
and with the wife’s full intelligence as well as 
the husband’s at work upon the problem, try 
to plan together how she might best manage 
her life and affairs.” 


This is perhaps one of the most con- 
structive suggestions in a well-written book 
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full of constructive realism. In this day of 
less-emotional thinking, it does not seem to 
overstep the bounds of delicacy and good 
taste to suggest that the husband and wife 
would do well to prepare for the day when 
she may have to go on living alone. In fact, 
it would not be amiss to go one step further, 
and suggest that legal counsel might make 
a present of a copy of this book to husband- 
and-wife clients. When the time came that 
the author’s suggestions should be put to 
practice, the situation would be eased, not 
only for the intelligent widowed client, but 
for the forethinking attorney who would 
probably be retained as her counsel. 


Inland Marine Insurance: 
History, Problems and Future 


Inland Marine and Transportation Insur- 
ance. William H. Rodda. Prentice-Hall, 
Inc., 70 Fifth Avenue, New York 11, New 
York. 1949. 539 pages. $6.65. 


Because of the rapid growth of industry, 
transportation and communications, and the 
resulting growth of the inland marine in- 
surance business during the past twenty-five 
years, there is necessarily a dearth of up- 
to-date information in the field. New books 
and papers became old in a matter of a few 
weeks or months. However, as C. M. Kahler, 
of the Wharton School of Finance and Com- 
merce, University of Pennsylvania, points 
out in his forward to this new book: “AIl- 
though changes are still to be expected, the 
business has reached such a stage of maturity 
and relative stability that today’s practices 
no doubt establish the basic pattern that 
will be followed for a considerable time in 
the future.” 


The book covers the development and na- 
ture of inland marine insurance, transporta- 
tion policies, business coverages other than 
transit policies, the bailee and bailees’ cus- 
tomers coverages, personal coverages and 
general inland marine problems. This is a 
book for the insurance man and students 
of the field; it is technical, broad in scope 
and thorough. 


Of the future of inland marine insurance 
under rate regulation, Mr. Rodda says: 


“Trained observers see a trend toward a 
further standardization of the inland ma- 
rine insurance business. In the few years 
since the rating bureaus have become li- 
censed formally under the rate regulatory 
laws, they have found it desirable to make 
rate filings on additional classes of inland 
marine coverages. It is likely that the 
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bureaus gradually will add to the list of 
filed and controlled classes as the premium 
volume grows and as knowledge about com- 
paratively new classes increases. 


“Standardization has proven helpful when 
there is sufficient uniformity within a class 
to justify a standard system of rates. It 
is easier for the insurance agent to sell a 
policy when he can quote a rate from a 
manual than when he has to write to the 
insurance company home office for a quo- 
tation. It is easier for the state regulatory 
officials and the insurance companies to 
check the adequacy of rate levels when the 
rates are standardized. 


“It is desirable to maintain simplicity in 
rating methods as far as possible, in order 
that adequacy and fairness may be deter- 
mined without difficulty. Inland marine in- 
surance has become adjusted to a degree 
of regulation, and the insurance companies 
continue to operate without excessive con- 
fusion. There seems to be a tendency for 
companies, rating bureaus, and regulatory 
cfficials to move cautiously in the minute 
scrutiny of the inland marine insurance busi- 
ness, and there is little reason to expect that 
the regulation will prove unduly onerous.” 


Industrial Hazards Bulletin 


Liquefied Petroleum Gas: What It Is— 
How It Acts. Association of Casualty & 
‘Surety Companies, 60 John Street, New 
York 7, New York. 1950. 


“Because of the increasing industrial and 


domestic use of liquefied petroleum gases,” 
this booklet points out, “it is essential that 
everyone concerned should have a _ basic 
understanding of the properties and be- 
havior of these gases.” The domestic uses 
of liquefied petroleum gas include water 
heating, cooking, refrigerating and space 
heating. It is also employed industrially 
and commercially in many ways. The more 
severe accidents involving liquefied petro- 
leum gases in recent years have been asso- 
ciated with the transportation of the gases 
in tank trucks or tank trailers. Only through 
a complete knowledge of these gases can 
additional tragedies be prevented. To ac- 
complish the goal of better public education 
on the subject, the accident prevention de- 
partment of the Association of Casualty & 
Surety Companies, under the direction of 
the Special Hazards Engineering Research 
Committee, have prepared a continuing series 
of bulletins concerning industrial and do- 
mestic hazards of modern living. Copies are 
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available through member companies of the 
Association. 


Pension Conference Series 


Management Reports Nos. 65-69, Pension 
Conference Series. Research Division, 
California Personnel Management Associa- 
tion, 442 Flood Building, 870 Market Street, 
San Francisco 2, California. 1950. Any 
single copy, $1; complete set, $3.50. 


The five papers concerning company pen- 
sion planning which constitute this series 
were presented by delegates to the California 
Personnel Management Association and the 
Personnel Section, Western Management 
Association earlier this year and were trans- 
scribed as stenographic briefs. 


The first of the series is a discussion of 
the “Background and Principles of Standard 
Pension Practices,” by San Francisco at- 
torney Robert Littler. John M. Hines, di- 
rector of Group Annuities, Equitable Life 
Assurance Society of the United States, 
New York, presents “Actuarial Factors in 
Company Pension Costs.” The third bulletin 
covers a discussion of “Fundamental Con- 
siderations in Establishing Pensions Pro- 
grams” by R. D. Fisher, Industrial Relations 
Department, California Packing Corpora- 
tion, San Francisco. “Methods of Fund- 
ing Pension Plans” are outlined by Ron 
Stever, of Ron Stever & Company, Los 
Angeles and San Francisco. The last of the 
present series, by Lee Laird, manager, 
Benefits Division, Personnel Department of 
the Standard Oil Company of California, 
San Francisco, discusses the problems 
created in “Selling the Company Pension 
Program to Employees.” 


Municipal Court Study 


Municipial Courts of New Hampshire. 
Leonard Sawyer. Bureau of Government 
Research, University of New Hampshire, 
Durham, New Hampshire. 1949. 28 pages. 


The author traces New Hampshire mu- 
nicipal courts from their earliest Colonial 
beginnings through the provincial and early 
constitutional periods to the present-day 
court system. Prior to an evaluation of the 
municipal court system and as further back- 
ground material, Mr. Sawyer describes the 
structure and scope of the municipal courts 
and the court in operation, including crimi- 
nal procedure, probation, civil procedure, 
small claims procedure, juvenile courts and 
records. 
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Selected Decisions from All Jurisdictions Involving Negligence (page 281), 
Life, Health and Accident Insurance Contracts (page 288), Fire and 
Casualty Contracts (page 292) and Automobile Policies (page 
297), as Reported by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 


Landlord Not Liable for Loose Screen 


A landlord was not responsible for in- 
juries sustained by a tenant’s sixteen-month- 
old child, who crawled onto the bedroom 
window sill, came in contact with a loose 
screen and fell to the ground below. The 
child’s mother was writing a letter while 
her children were engaged in jumping from 
the window to the bed. The first thing 
she knew, the little one had disappeared. 
The screen had been removed and replaced 
the day before the accident by an independ- 
ent contractor who was painting the build- 
ing. The landlord was entirely unaware of 
any defect. Furthermore, the negligence of 
the mother was the sole and proximate 
cause of the accident.—Luther, etc. v. Vails. 
Tennessee Court of Appeals, Middle Sec- 
tion, Nashville. Filed December 9, 1949, 
17 CCH NEGLIGENCE CAseEs 831. 


Religious Institution Liable for Torts 


A privately conducted religious institu- 
tion in Vermont is not immune from liability 
for injury resulting from its negligence. In 
declaring itself against the immunity rule 
and in favor of the total liability rule, the 
court commented that not every dollar do- 
nated for charity is spent in actual relief. 
It was idle, the court reasoned, to argue 
that donations would dry up if charities 
were held to respond for their torts. Today 
private charities, in many instances, are big 
businesses, handling large funds and manag- 
ing and owning extensive property. 


Negligence 


The question was of first impression in 
Vermont and was raised when a member 
of the congregation of St. Peter’s Church 
sought recovery for injuries sustained by 
falling on an icy sidewalk adjoining the 
church premises. She alleged that the Roman 
Catholic Diocese of Vermont, owner of the 
church, was negligent in permitting water 
to flow from a cement gutter and cement 
driveway it had constructed onto the side- 
walk, where ice formed in ridges. She fur- 
ther alleged that the condition constituted 
a public nuisance and that defendant knew 
or should have known of the danger be- 
cause of previous accidents and numerous 
complaints. The court sustained plaintiff's 
demurrer to defendant’s answer and remanded 
the cause.—Foster v. Roman Catholic Diocese 
of Vermont. January 3, 1950. 17 CCH 
NEGLIGENCE Cases 858. 


City Negligent 
in Bridge Construction— 
Tendency to Slip on Slope 


A pedestrian slipped and fell on the road-~ 
way portion of a bridge which formed part 
of the public highway of defendant city. 
During the night some snow and freezing 
rain had fallen, and the wooden planking 
of the bridge was wet. Although there were 
seven-foot sidewalks on each side of the 
bridge, they had been impassable for some 
time. The bridge had a seven and nine- 
tenths per cent downhill grade, dropping 
approximately four and one-half feet from the 
east to the west side. Plaintiff, alleging that 
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the bridge was not suitably constructed for 
pedestrian traffic, contended that the laying 
of the planking in a lengthwise direction 
induced slipping on a wet surface. On a 
level surface a wooden plank is seventy-four 
per cent more resistant to slipping across 
the grain than it is lengthwise of the grain. 
Aside from the coefficient of friction, the 
tendency to slip would be further increased 
if the planks were wet. A jury was entitled 
to find that the accident resulted from the 
fact that the city maintained the bridge at a 
slope, with wooden planks laid lengthwise, 
which increased the tendency to slip when 
the planks were wet. Judgments for the 
pedestrian and her husband were affirmed.— 
Leonard et vir. v. Manchester. New Hamp- 
shire Supreme Court. January 3, 1950. 17 
CCH NEGLIcENcE CAseEs 846. 


Proximate Cause of Plane Crash— 
Terrorized Student 
Grabbing Controls 


Plaintiff, in an airplane equipped with 
dual controls, was instructing a student 
when a plane, owned by the corporate de- 
fendant and operated by defendant Finley, 
dived toward plaintiff's plane, first passing 
above it and then below it. The terrorized 

, student grabbed the controls and before 
plaintiff could regain control, the plane crashed, 
resulting in the death of the student and 
injury to plaintiff. Plaintiff sued Finley and 
the owner, charging the latter with legal 
responsibility for Finley’s negligent con- 
duct. The court entered judgment for the 
corporate defendant, since there was no evi- 
dence that Finley was operating the plane 
as its agent. 

The evidence warranted a finding that 
Finley’s conduct was yegligent, since it 
placed plaintiff in substantial and unneces- 
sary peril. The independent act of the stu- 
dent in seizing the controls was not an 
independent intervening cause, but merely one 
link in the chain. However, there was error 
in receiving and recording the verdicts. One 
of the jurors died on the morning after 
agreement had been reached. When court 
convened, the judge, without defendants’ 
consent, received and recorded the sealed 
verdicts which were verified in open court 
by only eleven jurors. Massachusetts law 
requires that a verdict be rendered by the 
final concurrence of twelve jurors. There- 
fore, Finley’s exceptions were sustained.— 
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Rich v. Finley. 


Massachusetts Supreme Ju- 
dicial Court, Hampden. December 6, 1949. 
17 CCH Necticence Cases 853. 


Lessors—Faulty Planning 
of Gasoline Station— 
Open Grease Pit 


On a bright day, at eleven o’clock in the 
morning, plaintiff fell into a grease pit in a 
gasoline station owned by an oil company 
and operated by a lessee. Plaintiff attempted 
to prove that the premises were planned in 
a manner that was dangerous to strangers 
entering the station. Since there is no im- 
plied agreement by a lessor that the leased 
premises are suitable for the use intended 
by the lessee, a lessor is not liable to a les- 
see or the invitees of a lessee for injuries 
received by them in accidents that may be 
attributed to faulty planning or construction 
of the premises, unless the premises are 
leased for a purpose which involves the ad- 
mission of large numbers of people. A gas- 
oline station is not within this exception. 


Since the testimony and photographs showed 
beyond doubt that the pit was open to view 
and that plaintiff would have seen it had he 
looked, the jury had no alternative but to 
return a verdict for the lessee. The grease 
pit was so prominent that it was difficult to 
understand how plaintiff failed to notice it, 
even though, as he testified, his eyes were 
fixed on the doors of the office, Judgments 
for the lessor and the lessee were affirmed.— 
Marx v. Standard Oil Company of New Jersey 
et al. New Jersey Superior Court, Appellate 
Division. December 14, 1949. 17 CCH 
NEGLIGENCE Cases 845. 


Assumption of Risk by Bicyclist— 
Rutted Railroad Crossing 


A thirteen-year-old boy sought recovery 
for injuries sustained when a wheel on his 
bicycle broke as he was riding over the 
rough, rutted crossing of defendant’s rail- 
road tracks. Trial resulted in a verdict and 
judgment for plaintiff and defendant ap- 
pealed, assigning error in the trial judge’s 
refusal to charge the jury on the subject of 
assumption of risk. “ ‘Contributory negli- 
gence’ and ‘assumption of risk’ are not synony- 
mous terms, although sometimes loosely and 
inaccurately so used. The former is based 
on carelessness, the latter on venturousness. 
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The latter derives from the legal maxim 
‘volenti non fit injuria’, which means that ‘to 
the consenting no injury is done’.” 

The road was a public highway, and the 
crossing was within the distance of one city 
block from the school. Plaintiff had ridden 
his bicycle over that crossing for nearly two 
years. The court was of the opinion that 
this evidence entitled defendant to have its 
defense of assumption of risk submitted to 
the jury. Judgment for plaintiff was re- 
versed and the cause remanded.—Porter, etc. 
v. The Toledo Terminal Railroad Company. 
Ohio Supreme Court. January 11, 1950, 17 
CCH NEGLIGENCE Cases 843. 


Failure to Give Right-of-Way 
in Mid-Air 

One Sunday the flying weather at Impe- 
rial Airport was nearly perfect and, for 
amusement and recreation, five licensed pilots 
planned to fly in formation. Among these 
were Martin Heitman, an aircraft repair and 
maintenance man at the airport who had 
some 5,000 hours of solo flying experience, 
and Mrs. Mildred Kinsey, who had 300 
hours of solo experience. Arlo Kellogg, air- 
port manager, briefed the group by drawing 
a sketch on the ground, thus mapping out 
the flight course and instructing each pilot 
as to his position. Kellogg, flying the slow- 
est plane, was to take the lead, with Clarence 
Helm behind him and to his left. Vincent 
Lane was to fly behind and to the left of 
Helm. Heitman was to fly behind Kellogg 
and on his right, and Mrs. Kinsey was to 
fly behind and on Heitman’s right. They 
were advised to fly 1,000 feet apart, make no 
right turns, take off into the wind and after 
reaching an altitude of 400 feet to turn left 
ninety degrees, thence northeast for one-half 
mile, then turn left ninety degrees and fly 
northwest for several miles, and finally make 
a gradual turn left back toward the airport. 


The planes took off in turn toward the 
southeast as planned, Kellogg in the lead. 
He turned left, headed northeast for some 
distance, then turned lcft again and pro- 
ceeded northwest for several miles, at which 
point his plane and the Heitman, Helm and 
Lane planes entered the formation in their 
proper places at intervals of 1,200 feet. 
Kellogg then led the formation in a gradual, 
shallow ten-degree turn left. Mrs. Kinsey, 
who had not found her proper position in 
the formation, was not then visible to Kel- 
logg. The formation continued the turn to 
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the left until they were all headed southeast 
toward the airport, when Kellogg observed 
Mrs. Kinsey coming up fast from the rear, 
traveling almost straight south at a speed of 
125 to 130 miles per hour, fifty or one hun- 
dred feet behind Heitman, where it was 
impossible for him to see her. In a flash, 
Mrs. Kinsey’s plane, coming from the left 
rear on the inside instead of the outside of 
the V formation, struck Heitman’s plane, 
rode down the fuselage until the propeller 
of her plane hit the left wing of his plane, 
severing its spars and tearing the fabric. 
The two planes made a half turn, hung mo- 
mentarily in the air, nosed down and, in a 
slow spiral, crashed to the earth. Both pilots 
were killed. Heitman’s administratrix re- 
covered from Mrs. Kinsey’s estate, the court 
holding that the jury could reasonably find 
that Mrs. Kinsey negligently failed to keep 
a vigilant lookout for other planes and at- 
tempted to pass the Heitman plane too 
closely, thus failing to give him the right-of- 
way by altering her course to avoid the 
collision.—Heitman, Admx. v. Luhrs, Admr., 
Estate of Kinsey. Nebraska Supreme Court. 
December 29, 1949. 17 CCH NEGLIGENCE 
Cases 834. 


Charitable Hospital’s Liability— 
Hot Water Bottle in Bed 


A four-year-old child underwent a tonsil- 
lectomy at defendant’s hospital. After the 
operation, an anesthetist placed the child in 
a bed in one of the children’s wards. How- 
ever, the anesthetist failed to remove from 
the bed a hot water bottle, which had been 
placed in the bed for warming purposes as 
a part of hospital routine. The child received 
severe burns which left her permanently 
scarred. The child and father’s suit to re- 
cover for her injuries was dismissed by the 
trial court on the ground that the hospital 
was a charitable institution and exempt from 
liability. The court rejected plaintiffs’ argu- 
ment that the rule should not be applied 
when there has been gross negligence or 
administrative negligence, since there was 
no evidence sufficient to justify such a find- 
ing. Furthermore, the fact that the hospital 
carried indemnity insurance in no manner 
affected its immunity from liability. Judg- 
ment for the hospital was affirmed.—Woods, 
etc., et al. v. Overlook Hospital Association. 
New Jersey Superior Court, Appellate Di- 
vision. December 14, 1949. 17 CCH Nec- 
LIGENCE Cases 826. 
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Duty to Deliveryman— 
Asphalt Erupting from Tank 


While making a delivery of liquefied as- 
phalt to defendant’s manufacturing plant, 
plaintiff, a truck driver, was seriously burned 
when the asphalt erupted from the top of 
the storage tank. In obedience to a signal 
from defendant’s employee, one Sabo, plain- 
tiff had opened a valve on his truck, and an 
electric pump was started by Sabo. After 
the pump had been operating for one min- 
ute, it stopped, and Sabo told plaintiff to 
close the valve. As plaintiff complied, the 
explosion occurred. Plaintiff had previously 
cleared out the metal hose belonging to his 
employer, and he testified that there was no 
pressure on the inside of his truck. Sabo 
testified that the line from the pump to the 
storage tank was vibrating and that he knew 
that the asphalt might erupt at any second. 

It was a question for the jury where the 
stoppage in the line occurred. If the stop- 
page occurred in defendant’s apparatus, it 
was defendant’s duty to explain the cause 
to the satisfaction of the jury. Although 
Sabo was fully aware of the impending dan- 
ger, he chose to tell plaintiff to close the 
valve instead of warning him to seek shelter. 
It was for the jury to determine whether 
Sabo discharged his duty to exercise reason- 
_ able care to keep the premises reasonably 
safe for plaintiff, who was an invitee thereon. 
Judgment for plaintiff was affirmed.—Van 
Riper v. Philip Carey Manufacturing Com- 
pany. New Jersey Superior Court, Appellate 
Division. December 7, 1949. 17 CCH Nec- 
LIGENCE Cases 797. 


Mud on Sidewalk— 
City Not Liable 


Plaintiff sustained injuries when she fell 
on a sidewalk which was covered with a 
layer of mud. She brought an action against 
the city and its light, gas and water divi- 
sion, which had been doing excavation work 
nearby. There was evidence that plaintiff, 
who lived in the vicinity of the accident, 
knew of the excavation work being done. 
The sidewalk had been cleaned the previous 
day, but during the night rain washed some 
mud onto the walk. 

The court reversed the judgment for the 
plaintiffs, stating that the city was not neg- 
ligent, the injury was not foreseeable, and 
plaintiff did not exercise reasonable care.— 
Hood et vir v. Allen et al. Tennessee Supreme 
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Court. February 10, 1950. Rehearing denied 
March 17, 1950. 17 CCH NEGLIGENCE CAsEs 
1036. 


Control of Streets Necessary 
for City’s Liability 


Plaintiff suffered a fractured ankle when 
she fell into an open culvert near the traveled 
portion of the state highway in the defend- 
ant city. Prior to the date of the accident 
the city had conveyed the right-of-way, in- 
cluding the culvert area, to the state, and 
had relinquished control of the street so far 
as maintenance and repair were concerned. 


The court upheld a directed verdict for 
the city. The liability of a city for injuries 
caused by defects in its public streets is 
predicated upon a failure to perform its duties 
of proper maintenance and repair. The basis 
of the duty is the control the city ordinarily 
has over the streets and highways within its 
corporate limits. Here the city had surren- 
dered control pursuant to legislative authority. 
—Perry v. City of Cumberland. Kentucky 
Court of Appeals. January 13, 1950. 17 CCH 
NEGLIGENCE CASES 984, 


Pedestrian’s Fall in Municipal 
Building—Governmental Immunity 


Plaintiffs, husband and wife, sought re- 
covery for injuries sustained by plaintiff- 
wife in a fall upon the wet terrazzo floor of 
a hallway in the Municipal Center Building 
in Washington, D. C. It was a rainy day, 
and water had dripped onto the floor from 
raincoats and umbrellas of persons entering 
the building. The Municipal Center Build- 
ing was owned by the District and was oc- 
cupied as the District City Hall. Plaintiffs 
had entered the building for the purpose of 
visiting a branch of the police department. 
Plaintiffs contended that because at the time 
of the accident a part of the space in the 
building was rented to the War Department, 
the District was engaging in the proprietary 
function of renting office space, which tem- 
porarily deprived it of its customary immunity 
from liability in tort actions. It was con- 
ceded that the War Department was solely 
engaged in governmental functions in the 
space it occupied. 


The court affirmed the judgment for de- 
fendant. In acceding to the demands of the 


United States Government that a portion of 
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the building be allocated for temporary use 
of the War Department during a war emer- 
gency, with an appropriation to the District 
to cover only a pro-rata share of operating 
and maintenance costs, the District was ren- 
dering a public service in aid of the war 
effort and had not stepped out of its role of 
performing governmental functions.—Wt/son 
et ux. v. The District of Columbia. United 
States Court of Appeals for the District of 
Columbia Circuit. December 19, 1949. 17 
CCH NEGLIGENCE CASEs 766. 


Owner's Maintenance 
of Sidewalk Stairway 


Plaintiff brought an action against a build- 
ing owner and a municipality for injuries 
sustained when she was forced by a strong 
wind into a sidewalk stairway. There was 
no claim that the basement stairs, the side- 
walk or the railing were in any way defec- 
tive, the only claim of negligence being the 
failure to guard the opening to the stairway. 

Judgment n. o. v. for defendants was af- 
firmed. Reasonable care did not require de- 
fendants to anticipate that a pedestrian using 
the sidewalk adjoining the entryway would 
be forced backwards into the entryway by 
a strong wind. The entryway was safeguarded 
against accidents which might reasonably be 
foreseen.—Callahan v. City of Virginia et al. 
Minnesota Supreme Court. Filed January 
13, 1950. 17 CCH NEGLIGENCE CASEs 996. 


Streetcar Window Falling— 
Res Ipsa Loquitur Not Applicable 


Plaintiff alleged that she boarded defend- 
ant’s street car and sat with her arm resting 
on the frame at the bottom of an open win- 
dow. After the car had proceeded about 
forty blocks, the window suddenly dropped 
upon and injured her arm. A fellow passen- 
ger then raised the window from her arm 
and after attempting to secure it and being 
unable to do so, lowered it to a “shut” posi- 
tion. These facts were given by the plaintiff 
herself with no other evidence to prove the 
alleged tort. 

It was held that the trial court did not err 
in taking the case from the jury and render- 
ing judgment for defendant as a matter of 
law. The rule of res ipsa loquitur could not 
be invoked to aid the plaintiff because it 
was not shown that the opening and closing 
of the window was under the exclusive con- 
trol of the defendant. There was no evi- 
dence of any defect in the window.—Glaze 
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v. City of Cleveland. Ohio Court of Appeals, 
Cuyahoga County, Eighth District. Febru- 
ary 27, 1950. 17 CCH NEGLIGENCE CASES 
1026. 


Faulty Meter Installation— 
Gas Company's Duties 


Plaintiffs sought recovery for a wrongful 
death and for property damage resulting 
from a fire in a dwelling house, which had 
been ignited by a gas explosion, The gas 
company’s fitter had installed a meter and 
opened the shut-off valves to permit gas to 
flow into the service pipes. He turned the 
gas on in the water heater and in the fur- 
nace, but failed to observe a line entering 
plaintiffs’ kitchen and did not return to the 
meter to see whether or not, after opening 
the shut-off valve, any gas was escaping into 
plaintiffs’ apartment. Unfortunately, the end 
of the riser pipeline to the kitchen was neither 
capped nor plugged, and 600 cubic feet of 
gas passed through it into plaintiffs’ apart- 
ment, resulting in the explosion and fire. 


Judgment for plaintiffs was affirmed. The 
gas company requires its fitters to make two 
tests after installing a meter in a residence: 
one to determine whether or not the meter 
registers the flow of gas, and the second to 
determine whether gas is escaping into the 
premises before the fitter leaves the prem- 
ises. Tested either by law or by defendant’s 
custom and practice, the fitter was negligent 
in failing to return and look at the meter 
after he had opened the shut-off valve in the 
basement of plaintiffs’ apartment.—The Gas 
Service Company v. Helmers et al. United 
States Court of Appeals for the Eighth Cir- 
cuit. January 17, 1950. 17 CCH NEGLIGENCE 
Cases 785. 


Fallen Electric Wire— 
Power Company's Delay in Acting 


Defendant power company had been noti- 
fied that one of its wires had broken and 
fallen to the ground. Plaintiff and another 
state trooper were ordered to the scene to 
direct traffic. The troopers radioed to head- 
quarters, where the sergeant in charge tele- 
phoned defendant and was informed that 
the company already had been notified of 
the fallen wire and had taken care of it. After 
directing traffic in the rain for a consider- 
able length of time, the two troopers ad- 
journed to a house nearby for some coffee. 
On returning to the highway, plaintiff went 
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to the aid of a motorist whose bumper had 
become entangled in the fallen wire. The 
wire was caught near the gas tank, and there 
was some discussion as to the danger of 
explosion and the advisability of shutting 
off the motor. When plaintiff put his hand 
-on the door handle of the car, he received 
a severe electric shock and was rendered 
unconscious. 


Since defendant was notified of the fallen 
wire fully one hour before plaintiff was in- 
jured, a jury could find that defendant was 
negligent in failing either to repair the break 
or to have shut off the power on that part 
of the line. The police officer was not con- 
tributorily negligent as a matter of law, for 
he was charged with the duty of assisting 
and protecting the public. Judgment for the 
power company was reversed and the ver- 
dict for plaintiff ordered reinstated.—Russell 
v. New, York State Electric & Gas Corpora- 
tion et al. New York Supreme Court, Ap- 
pellate Division, Third Judicial Department. 
November 16, 1949. 17 CCH NEGLIGENCE 
Cases 777. 


Statute of Limitations— 
Fraudulent Concealment 


Plaintiff alleged that she had suffered in- 
_juries as a result of the negligent operation 
of an elevator in a hotel owned by the de- 
fendants. After defendants moved for sum- 


mary judgment on the ground that the 


action was barred by the Illinois statute of 
limitations, plaintiff, in an amended com- 
plaint, alleged that her cause of action was 
fraudulently concealed from her. 


To support her allegation of fraudulent 
concealment, she alleged that she was em- 
ployed as a bookkeeper at the hotel; that 
she was not in the course of her employment 
when the injury occurred; that an agent of 
the employer’s insurer fraudulently repre- 
sented to her that she had no common-law 
cause of action against the defendants, but 
rather, that her injuries were covered solely 
by the Missouri Workmen’s Compensation 
Act; that said agent thereby induced her to 
accept a settlement; and that the agent was 
acting as the agent of the employers and 
their insurers. 

The court held that the advice tendered 
by the agent, inaccurate or improper though 
it may have been, had reference solely to 
plaintiff's remedy and not to her cause of 
action. She had in her possession at all 
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times every fact necessary to prosecute her 
action with effect, and .by the use of ordi- 
nary diligence, she could have ascertained 
her proper remedy within the statutory pe- 
riod by recourse to an attorney. Defend- 
ants’ motions for summary judgments were 
granted.—Morgan v. Kane et al. United States 
District Court, Northern District of Illinois, 
Eastern Division. January 26, 1950. 17 CCH 
NEGLIGENCF. CASEs 881. 


Malpractice Action— 
Statute of Limitations 


On January 10, 1937, plaintiff employed 
defendant in his capacity as physician and 
surgeon and X-ray specialist to treat a uterine 
tumor. The next day defendant treated plaintiff 
with X-ray therapy and allegedly burned 
certain of her internal organs because of his 
carelessness. Plaintiff immediately became 
ill and for the next nine years was under the 
care of other physicians. On August 21, 
1946 an abdominal operation was performed 
on plaintiff, who then learned for the first 
time that she had never had a uterine tumor 
and that her illness was due to the alleged 
negligence of the defendant physician. 


The trial court did not err in sustaining 
defendant’s demurrer. The statute of limita- 
tions begins to run against the cause of ac- 
tion when the act or omission constituting 
the alleged malpractice takes place. This is 
true even though there was no lack of dili- 
gence on the part of the patient, who did 
not become aware of the physician’s negli- 
lence or of the resultant injury until after 
the statute had run—Wilder v. Haworth. 
Oregon Supreme Court. January 17, 1950. 
17 CCH NEcLicEeNcE Cases 953. 


Charitable Institution— 
Immunity Limited 


Plaintiff, a college student, sustained in- 
juries when a trapeze collapsed in a gym- 
nasium at the school. In her amended 
complaint, plaintiff alleged that the school was 
fully insured against the risk involved and 
had other nontrust funds from which judg- 
ment could be satisfied without impairing or 
diminishing any funds held in trust for char- 
itable purposes. 


The judgment dismissing the complaint 
as to the school was reversed and the case 
remanded, the court holding that the immunity 
afforded a charitable institution should go 
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no further than to protect its trust funds 
from being taken to satisfy its liability for 
the tortious acts of its agents or servants. 
Since the trust funds of the school would 
not be impaired or depleted by the prose- 
cution of the complaint, it was error to dis- 
miss the complaint—Moore v. Moyle et al., 
Bradley Polytechnic Institute, Appellee. Ili- 
nois Supreme Court. March 22, 1950. 17 
CCH NEGLIGENCE Cases 1005. 


Bicycle Falling on Store Customer— 
Res Ipsa Loquitur 


Plaintiff sustained injuries in defendant’s 
department store when she was struck by 
a two-wheel bicycle which fell upon her and 
pinned her leg against a showcase. She al- 
leged that the facts constituting negligence 
on the part of the defendant’s employees 
were peculiarly within the knowledge of de- 
fendant, inasmuch as the instrumentality 
causing the injury was within the defend- 
ant’s control. 


The court held that the facts alleged in 
plaintiff’s declaration and bill of particulars 
were not sufficient to state a cause of action 
for negligence. “It may at least be said that 
never in Maryland and seldom, if ever, else- 
where has it been held that, if the facts do 
not give rise to a reasonable inference of 
the defendant’s negligence, the plaintiff, who 
has the burden of proof, can make out a 
case by proving that he is ignorant of other 
facts or knows less about them than the de- 
fendant. ... If the ‘presumption’ of negli- 
gence in res ipsa loquitur cases is ever more 
than an inference from circumstantial evi- 
dence ... the usual operation of the doctrine 
is to support an inference from circumstan- 
tial evidence, based on probability. .. . To 
generalize about the application of the doc- 
trine . . . to accidents caused by falling ob- 
jects would be as fruitless as to do so about 
the relation of the doctrine to the law of 
gravitation.”—Livingston v. Stewart and Com- 
pany, Inc. Maryland Court of Appeals. Filed 
December 9, 1949. 17 CCH NEGLIGENCE CAsEs 
823. 


Escalator Accident—Highest Degree 
of Care Required of Owner 


A four-year-old child sustained injuries 
requiring amputation of the small finger on 
her right hand when she fell on an escalator 
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in defendant’s store and caught her hand in 
the aperture where the escalator steps break 
and enter the floor. The escalator’s “stop 
button” was not conspicuously marked; there 
was no attendant on duty; and there were 
no signs warning of possible dangers. 


The lower court correctly charged the jury 
that defendant was held to the highest de- 
gree of care in the construction, maintenance 
and operation of its escalators. The large 
number of persons who are regularly invited 
to use a department store escalator make 
any defect in its construction or carelessness 
in its operation potentially dangerous. The 
court rejected defendant’s contention that it 
was the mother’s failure to care for her child 
which caused the injury. An owner of a de- 
partment store must be presumed to be aware 
of the tendency of children to stray even 
from vigilant parents, especially when ex- 
posed to the varied fascinations of a store. 
The jury was entitled to find that defend- 
ant’s failure to take reasonable steps to guard 
against injuries due to the aperture between 
the escalator treads and the floor was the 
proximate cause of the child’s injury. Judg- 
ments for the child and her father were af- 
firmed.—The Hecht Company, Inc. v. Jacobsen, 
etc., et al. United States Court of Appeals 
for the District of Columbia Circuit. Janu- 
ary 16, 1950. 17 CCH NeEcticENce Cases 762. 


Concurrent Negligence— 
Dog Owner’s Liability 


The plaintiff, a minor, brought suit against 
the city and against one Nicholson, alleging 
that, while riding her bicycle along a city 
street, she was attacked by a large dog owned 
by Nicholson and as she was watching the 
dog she ran over an obstruction in the street 
and was injured. 


It was held on appeal that the trial court 
erred in sustaining Nicholson’s general de- 
murrer and in dismissing the action as to 
him, since his negligence concurred with that 
of the city as the proximate cause of plain- 
tiff’s injuries. That Nicholson could not fore- 
see that these exact consequences of his 
negligence in permitting the large and vicious 
dog to run at large on the streets was held 
immaterial. Had plaintiff not been watching 
the dog, she would have seen the obstruction 
in the street.—Ethridge, etc. v. Nicholson. 
Georgia Court of Appeals. January 6, 1950. 
17 CCH NEGLIGENCE Cases 908. 
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LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as Reported 
by CCH LIFE INSURANCE REPORTS 





Army Form Sufficient Evidence 
of Beneficiary Change 


A writing is the minimum requirement to 
effect a change’in a beneficiary designated 
in a National Service Life Insurance policy, 
but the writing need not be on a particular 
form. In a recent case before the Third 
Circuit, the court held that a notation on 
an army “Legal Assistance Record” was a 
sufficient compliance with the requirement. 

Originally, the insured’s father had been 
designated as beneficiary of his insurance. 
Later, the insured signed a “Legal Assis- 
tance Record” in which he stated that his 
wife was his beneficiary. He also executed 
a will in which he bequeathed all his property 
to his wife and enclosed the will and the 
“Legal Assistance Record” in a letter to her. 
The court concluded that the insured in- 
tended to change the beneficiary and that 
in preparing the “Legal Assistance Record,” 
executing the will and mailing both to his 
wife, he had taken affirmative steps to carry 
out his intention—Moths v. United States. 

"United States Court of Appeals for the 
Seventh Circuit. February 2, 1950. 14 CCH 
Lire Cases 151. 


No In Loco Parentis Relationship 
to an Adult 


Whether a person could stand in loco 
parentis to an adult, was the question before 
a federal court in Georgia in a recent case. 
Because of his parents’ ill health and pov- 
erty, the insured had gone to live with his 
aunt when he was nineteen years of age. 
Later his aunt sent him to make his home 
with plaintiff and her husband. The insured 
was then over twenty-one years of age and 
was neither physically nor mentally incom- 
petent. Plaintiff and her husband never 
formally nor informally adopted the insured. 
The court ruled that the term in loco paren- 
tts should be given its long-established legal 
meaning—that one may not stand in loco 
parentis to another that he does not have 
a legal duty to support. Since a parent has 
no legal duty to support an adult child, one 
cannot stand in loco parentis to an adult. 
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Powledge v. United States. United States 
District Court, Northern District of Georgia, 
Atlanta Division. February 7, 1950. 14 CCH 
Lire Cases 156. 


No Interest Allowed 
Prior to Judgment 


The question in this case was whether the 
trial court erred in refusing to allow interest 
prior to judgment on an amount awarded 
the insured in a suit on a group of fire in- 
surance policies. The policies provided that 
loss would be payable within thirty days 
after ascertainment of the amount, either by 
agreement or appraisal. If the amount of 
loss was not ascertained within sixty days 
after receipt of the insured’s preliminary 
proof of loss, the loss was payable ninety 
days after receipt of the preliminary proofs. 
No appraisal was made, and the insured 
eventually brought suit, alleging quantity 
and value in conformance with its proof of 
loss. The trial court entered judgment for 
the insured with interest from the date of 
judgment only. The insured claimed that 
interest should have been allowed from the 
expiration date of the ninety-day period 
following submission of proof of loss. 


The court held that preliminary proofs of 
loss are calculations of the loss, as are the 
estimates of appraisers, and these are me- 
thods of adjustment contemplated by the 
parties and stipulated in the policies. Since 
both parties bound themselves to this me- 
thod of fixing the amount of fhe insurer’s 
liability, the insured could not ask the court 
to declare the method which they had 
adopted to be inadequate and uncertain. Judg- 
ment allowing interest only from the date of 
judgment was affirmed.—Carlstrom et al. v 
Agricultural Insurance Company et al. United 
States Court of Appeals for the Ninth 
Circuit. January 30, 1950. 14 CCH Lire 
Cases 31. 


Capsizing of Motor Launch— 
‘Passenger Steamship" Construed 


The industrial limited accident policy under 
which suit was brought insured against “the 
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WHAT THE COURTS ARE DOING 


result of bodily injuries sustained solely 
through external, violent and accidental 
means if the insured shall by the 
collision of or by any accident to any ; 
passenger steamship in which such 
Insured is traveling as a fare paying pas- 
senger suffer any of the specific 
losses set forth below .” (among 
them loss of life). The insured was killed 
as a result of the capsizing of a motor 
launch. Webster defines “motor launch” as 
a “launch propelled by an internal combus- 
tion engine,” and “passenger steamship” 
as “a ship or seagoing vessel propelled by 
the power of steam; a steamer.” The court 
held that the petition showed that the man- 
ner in which the insured lost his life was 
not covered by the policy and that the trial 
court erred in overruling the insured’s gen- 
eral demurrer. Judgment of the lower court 
was reversed.—Interstate Life & Accident 
Insurance Company v. Hulsey. Georgia Court 
of Appeals. March 9, 1950. 14 CCH Lire 
Cases 240. 


Effective Date of Policy— 
Authority of Agent to Predate 


Plaintiff sought to recover from defend- 
ant on policies of health and accident insur- 
ance, dated November 20, 1947. Plaintiff 
signed the application on, November 14. 
Three days later, he was injured in an 
automobile accident and as a result was 
hospitalized and incapacitated for work. 
Plaintiff testified that defendant’s agent told 
him that the insurance would become effec- 
tive immediately upon signing of the appli- 
cation. The agent stated that he had explained 
to the applicant that if application was made 
between November 10 and November 20, 
and dated November 20, there would be a 
single premium, but if dated before No- 
vember 20, there would be a double premium. 


Defendant contended that the agent was 
a soliciting agent only and that his authority 
was limited to soliciting applications and 
submitting them for approval. On the other 
hand, plaintiff contended that the agent was 
a general agent with power to waive policy 
provisions. The agency contract showed 
that the agent was authorized to solicit 
applications and collect premiums on issued 
policies. Provision is made for the con- 
tingency of rejection by the company of 
an application. Since the agent was without 
authority to waive contract provisions or to 
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bind his principal by an oral statement as 
to the construction of the contract and since 
the application was subject to ultimate ap- 
proval or rejection by the company, the 
agent had no authority to predate the effec- 
tive date of the insurance by a mere oral 
statement. Judgment for plaintiff was re- 
versed. — Continental Casualty Company v. 
Neikirk. Kentucky Court of Appeals. March 
3, 1950. 14 CCH Lire Cases 227. 


Death from Heat Prostration— 
“Accidental Means’’ Construed 


The insured died as a result of heat 
prostration suffered while at work setting 
railroad ties. His beneficiary sought re- 
covery of an accidental death benefit pro- 
viding for payment if death resulted from 
bodily injury effected solely through violent, 
external and accidental means. The bene- 
ficiary contended that an attack of heat 
exhaustion or sunstroke is an unusual event 
not ordinarily to be expected or anticipated 
and, hence, accidental. 


The court stated the general rule to be 
that an injury is not produced by accidental 
means when the injury is the natural result 
of an act in which the insured intentionally 
engages. The courts look not merely to 
the the result, but to the means of produc- 
ing the result. It is not sufficient that the 
injury be unusual and unexpected; the cause 
itself must have been unexpected and acci- 
dental. Plaintiff’s bills failed to show that 
there was anything in connection with her 
husband’s employment in loading crossties 
and the incidental exposure to the sun’s 
rays that was anything but his voluntary, 
intentional and usual action in the course of 
his employment. The decrees sustaining the 
insurer’s demurrers were affirmed. — Rollins 
v. Life & Casualty Insurance Company of 
Tennessee. Tennessee Supreme Court. March 


17, 1950. 14 CCH Lire Cases 220. 


Accident Insurance— 
‘“Immediately’’ Construed 


An accident policy issued to the insured 
provided coverage against loss of life, limb, 
sight or time, resulting directly and inde- 
pendently of all other causes from bodily 
injuries sustained through purely accidental 
means. On February 4, 1946, the insured’s 
automobile skidded off an icy highway into 
a barbed-wire fence. On February 8, he 
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drove the automobile to his home, where 
he customarily lived on weekends. His wife 
testified that he looked pale and that there 
was a red mark on the side of his head. 
When he arose the next morning, he “wavered 
and fell” at her feet. A physician examined 
him and sent him to a hospital, where he 
died following a stroke on March 16. The 
physician testified that his examination re- 
vealed no signs of trauma, but that the in- 
sured was suffering from severe palpitation 
and nervousness and that his pulse remained 
high throughout his stay at the hospital. 
There was no evidence with respect to the 
insured’s activities after the accident on 
February 4 until he returned to his home 
on February 8, other than that it was his 
custom to pursue his business. 


The policy required that the accidental 
injury, independent and exclusive of disease 
and all other causes, immediately, continu- 
ously and wholly disabled the insured from 
the date of the accident. The court held 
that the word “immediately” should be con- 
strued as not to mean within a reasonable 
time. The insured’s disability commenced 
on the sixth day after the accident. There- 
fore, he was not “immediately” disabled 
from the “date of the accident” as required 
by the policy. The order allowing defend- 
ant’s motion for a directed verdict was af- 
. firmed.—Thun v. Mutual Benefit Health & 
Accident Association of Omaha. Illinois Ap- 
pellate Court, First District. January 19, 
1950. 14 CCH Lire Cases 205. 


Double Indernnity— 
Insured’s Aggression in Quarrel 


The insured died as a result of gunshot 
wounds. Defendant paid the face amount 
of the insurance policy on his life, but de- 
nied liability for double’ indemnity on the 
ground that death did not result “directly 
and independently of all other causes, by 
bodily injuries caused solely by external, 
violent and accidental means.” On the eve- 
ning of his death, the insured accompanied 
a friend to a restaurant. Just outside the 
restaurant, his friend quarreled with a 
woman. The insured “took up” the quarrel, 
slapping the woman and her male escort. 
At that point one James Keaton came out 
of the restaurant, whereupon the insured 
started a quarrel with and advanced upon 
Keaton. Keaton, who had a gun, backed 
up a distance of twenty feet, warning the 


290 


LIFE, HEALTH—ACCIDENT 


insured to stop following him. The insured 
failed to heed the warning and instead con- 
tinued toward Keaton, abusing him with 
vile language. When the insured lunged 
towards Keaton, the latter fired his gun. 


The court held that the insured was the 
aggressor and that all reasonable minds 
would conclude that death or bodily injury 
would probably result to the insured from 
his own conduct. Under these circumstances, 
his death was not accidental within the terms 
of the double indemnity clause. Judgment for 
the insurer was affirmed.—Farrell v. Metro- 
politan Life Insurance Company. Tennessee 
Court of Appeals, Middle Section, Nashville. 
Filed February 24, 1950. 14 CCH Lire Cases 


202. 


Almost Simultaneous Death 
of Insured and Beneficiary— 
Proof of Survivorship 


Roy and Marie Spain, husband and wife, 
died almost simultaneously following an 
automobile accident. The Prudential In- 
surance Company had issued two policies 
of insurance on the life of Roy Spain, in 
which Marie Spain was named beneficiary, 
and two on the life of Marie Spain, in 
which Roy Spain was designated beneficiary. 


Under Illinois law, when an insured and 
the beneficiary have died in an accident 
amd there is no sufficient evidence that they 
have died other than simultaneously, the 
proceeds of the policies are distributed “as 
if the insured had survived the beneficiary.” 
The wife’s administratrix relied upon the 
testimony of two of the switchmen of the 
train which struck the Spain automobile. 
One switchman testified that he had heard 
Marie Spain groan and another stated that 
he had seen her move her head back and 
forth several times and that he had felt her 
pulse beat. From these circumstances, they 
formed the opinion that she was alive. On 
the other hand, they were unable to feel 
Roy Spain’s pulse beat and did not hear 
him breathe. The husband’s administrator 
relied upon the testimony of a doctor, who 
stated in response to a hypothetical ques- 
tion that it was impossible for a person to 
determine that an individual is dead with- 
out the use of a stethoscope. He was also 
of the opinion that death could not be es- 
tablished by observation and that a person 
could be alive without exhibiting other signs 
of life. 
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The trial court awarded the proceeds of 
the four policies to the wife’s administratrix 
and the husband’s administrator appealed, 
contending that the expert testimony should 
control. The court held that opinion evi- 
dence is commonly accepted in cases involv- 
ing proof of mental capacity, state of health, 
intoxication and other facts which may be 
arrived at from observation. There is no 
rule which disqualifies a witness from giving 
his opinion as to instantaneous conclusions 
arrived at from the use of his senses and 
faculties, particularly when the subject mat- 
ter of proof is within the common knowl- 
edge of mankind. The wife’s administratrix 
sustained her burden of proving that the 
wife survived her husband. Judgment of 
the lower court was affirmed.—Prudential 
Insurance Company v. Spain, Admr., Gibbs, 
Admx., et al., Appellees. Tlinois Appellate 


Court, Fourth District. January 19, 1950. 
Released February 21, 1950. 14 CCH Lire 
CASEs 198. 


Refusal to Accept Premiums— 
Contractual Rights 


The hospitalization insurance policy is- 
sued by defendant to plaintiff became ef- 
fective August 5, 1946, for a term of three 
months. Under the terms of the policy, it 


was issued “in consideration of the 


payment in advance of three months premium 


payments which shail continue this 
policy in force until November 5, 1946. The 
payment in advance and acceptance by the 
Company of monthly premiums .. . on 
the 5th day of each month thereafter, begin- 
ning November 5, 1946, is required to keep 
this policy in continuous effect , aa 
premiums were paid until August 5, 1948. 
During this period defendant paid several 
claims made by plaintiff. But, on August 
5, 1948, defendant declined to accept the 
premiums tendered and declared the policy 
terminated. The claim sued upon by plain- 
tiff is for hospitalization incurred after de- 
fendant had declared the policy ended. 
The binding effect of the continued con- 
tract was dependent upon defendant’s ac- 


ceptance of premiums. The court held that 
when defendant declined to accept further 
payments and declared its liability termi- 
nated, it was exercising a contractual right 
assented to by plaintiff when he accepted 
the policy. Judgment for plaintiff was reversed. 
-National Bankers Life Insurance Company 
v. Bunnell. Texas Court of Civil Appeals, 
Second Supreme Judicial District. February 
24, 1950. 14 CCH Lire CAses 196. 


Double Indemnity— 
Cause of Death—Fall or Disease? 


Plaintiffs appealed from a judgment deny- 
ing them recovery of double indemnity 
under a clause which required that death 
be the direct result of bodily injury ef- 
fected solely through external, violent and 
accidental means, independently and ex- 
clusively of all other causes. Double in- 
demnity was not payable if death resulted 
directly or indirectly from disease or bodily 
or mental infirmity. The insured, who suf- 
fered from advanced diabetes, hypertension 
and Bright’s disease, was found lying on a 
sidewalk, bleeding from the left ear and 
nostrils, and with a bruised chin, hand and 
head. He remained totally unconscious for 
forty-eight hours and thereafter, until his 
death one week later, was conscious only 
momentarily. At the time of his death the 
insured was receiving total and permanent 
disability benefits from defendant. The attend- 
ing physician listed in the death certificate 
the immediate cause of death to be “diabetic 
coma of forty-eight hours’ duration due to 
chronic diabetes of twenty years’ duration.” 
Other conditions listed were “hypertension— 
fall to sidewalk—fracture right lower jaw.” 
The court concluded that plaintiffs failed to 
prove by a preponderance of the evidence 
that the injuries incurred were the predomi- 
nant cause of death. Judgment for the insurer 
was afhirmed.—Franklin et al. v. Mutual Life 
Insurance Company of New York. Louisiana 
Supreme Court. March 20, 1950. 14 CCH 
Lire CAsEs 249. 


COMING ATTRACTIONS 


“Wrong Way 


3utch,” a Pete Smith Specialty film depicting the types of 


accidents which can be caused by improper work habits in industrial plants, has 
gone into production at Culver City, California, for release in June. 


The film will show the necessity for better work practices to reduce the 


annual toll in deaths and injuries in industry. 


15, 000 and disabled 1,870,000. 
Life, Health—Accident 


Job accidents last year killed 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as Reported 
by CCH FIRE-CASUALTY INSURANCE REPORTS 





Shoes Damaged by Sea Air— 
‘External Cause’’ Construed 


Plaintiff, a Missouri shoe company, placed 
an order with an Argentine company for a 
large shipment of suede and lizard-skin 
shoes. Defendant insured the shipment un- 
der an open policy issued to Globe Shipping 
Company, plaintiff’s shipping agent. Plain- 
tiff was issued a binder certificate, stating 
that he was insured against “all risks of loss 
or damage from external causes,” but that 
the insurance was subject to marine exten- 
sion clauses. One of these extension clauses 
provided that the insurance did not cover 
loss, damage or expense caused by delay, 
inherent vice or nature of the subject matter 
insured. A clause of the open policy pro- 
vided: “Warranted by the assured free from 
damage or injury from dampness, change of 
flavor, or decay or being spotted, discolored 
musty or mouldy unless caused by actual 
contact of sea water with articles damaged, 
occasioned by sea perils.” When received by 
plaintiff, the shoes were covered with a heavy 
coating of mould, which substantially re- 
duced their value. Defendant denied liability, 
whereupon plaintiff brought suit on the policy, 


The court held that ordinary sea air was 
not within the contemplation of the parties 
as an external cause. The sea air, its mois- 
ture, temperature and spore content were 
normal and ordinary for the latitudes trav- 
ersed by the ship. The only other causes to 
which the damage might be attributed were 
delay in completing the voyage or vice of 
the leather. Damage resulting from either 
of these causes was excluded by the terms 
of the policy. Judgment was entered for 
defendant.—Weiss & Neuman Shoe Company 
v, Marx et al. United States District Court, 
Southern District of New York. January 27, 
1950. 7 CCH Fire anp CAsuALty CASEs 71, 


Premises Used for Gambling— 
Materiality of Misrepresentation 


Plaintiff insurance company issued to de- 
fendants a fire insurance policy which con- 
tained a provision as follows: “This entire 
policy shall be void if, before or after a loss, 
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the insured has wilfully concealed or mis- 
represented any material fact or circumstance 
concerning this insurance or the subject 
thereof, or the interest of the insured therein, 
or in case of any false swearing by the insured 
relating thereto.” It was also provided that 
the insurer would not be liable for loss 
occurring “while the hazard is increased by 
any means within the control or knowledge 
of the insured.” After the insured building 
was destroyed by fire, the insurer sought to 
have the policy cancelled on the ground that 
defendants ‘had falsely represented that the 
premises were to be used as a restaurant 
and dwelling and that use of the premises 
for gambling and illegal sale of liquor in- 
creased the fire hazard. 


The court held that where a fire policy 
does not promote or encourage a violation 
of law, a mere illegal use of the premises 
not expressly prohibited by the terms of the 
policy, and not causing or contributing to 
the cause of the fire, does not necessarily 
bar recovery. In this instance, the insurer’s 
agent learned, while inspecting the premises 
before the policy was issued, that they were 
being used for gambling purposes. The 
policy did not contain a specific provision 
prohibiting gambling or sale of liquor on the 
premises. In the absence of a specific war- 
ranty that the premises would not be used 
for these purposes, the question as to whether 
such use actually increased the hazard was 
one of fact. The jury found that the gam- 
bling and sale of liquor did not increase the 
hazards of destruction by fire. Consequently, 
the representation as to use of the premises, 
even if false, did not relate to any “material 
circumstance.” Judgment for defendants 
was affirmed.—Firemen’s Insurance Company 
of Newark, New Jersey v. Smith et al. United 
States Court of Appeals for the Eighth Cir- 
cuit. February 28, 1950. 7 CCH Fire Anp 
CASUALTY Cases 45. 


Plane ‘‘Not in Flight’’ Construed— 
Test of Completed Landing 


Plaintiffs’ plane landed at a proper speed 
of fifty-three miles per hour and continued 
its landing roll under its own momentum 
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for a distance of 900 feet, at which point its 
speed was approximately five or ten miles 
per hour. As the pilot prepared to apply 
power in order to turn and taxi back to a 
parking area, the plane was struck by a 
sudden tail wind. Efforts to control the 
plane by braking had almost succeeded when 
the plane was beset by a second gust of wind 
and was propelled forward at a speed beyond 
brake control. In view of the limited amount 
of landing strip area ahead, the pilot man- 
euvered the plane by left rudder and brake 
into a turn or ground loop, which was a 
normal and accepted operation. The plane, 
caught by the force of the wind, turned 
completely over and was demolished. An 
insurance policy on the airplane covered all 
risks “while not in flight” and defined flight 
as “the period from the start of actual take- 
off run, while in the air and until completion 
of the landing run.” 


The court held that the test of completed 
flight ought not to be continuing momentum, 
as argued by defendant. The dividing line 
between flight and no flight should be at 
that stage when the usual hazards of land- 
ing per se, or as a final element of flight 
technique, have reduced the perils of flight 
to a minimum comparable to those during 
a complete stop. Once the risks of air- 
borne flight and of ground contact have 
abated, the pilot regains full control over 
his plane subject only to ground hazards, 
whereas in flight he is dominated by dangers 
which subject him to superior forces. The 
sudden gusts of wind, although constituting 
some danger while in flight, were neverthe- 
less in this case a ground hazard. Judgment 
for plaintiffs was affirmed.—Great American 
Insurance Company v. Bass et al. Mississippi 
Supreme Court. February 27, 1950, 7 CCH 
Fire AND CASUALTY CASEs 72. 


“Requirements in Case of Loss” 
Clause—Substantial Compliance 


Defendant issued a fire insurance policy 
covering merchandise stored in plaintiff's 
warehouse. In the event of loss, the insured 
was required to “furnish a complete inven- 
tory of the destroyed, damaged and undam- 
aged property, render within sixty days a 
sworn proof of loss, and produce for exami- 
nation all accounts, bills, invoices and other 
vouchers as often as may be reasonably re- 
quired.” The warehouse and its contents 
were totally destroyed by fire. The salvage 


Fire and Casualty 


consisted of nothing but burned and dam- 
aged scrap iron and other noninflammable 
material. Plaintiff gave written notice of his 
loss, furnished proof of loss and made avail- 
able to defendant all records which he was 
able to obtain pertaining to the merchandise 
stored in the warehouse at the time of the 
fire. Because all of his records and papers 
were destroyed in the fire, plaintiff was un- 
able to comply with defendant’s request that 
he file a complete inventory, listing each 
item and its cost, of the goods in the ware- 
house at the time of the fire. The parties 
failed to agree and plaintiff brought suit to 
recover on the policy. 

The court held that defendant had pro- 
ceeded on the erroneous assumption that 
what was required by its “requirement in 
case of loss” clause was equivalent to the 
requirement of the “iron safe” clause. ‘The 
two clauses, the court pointed out, are vastly 
different—one having as its primary require- 
ment conditions subsequent. All that South 
Carolina courts require is that substantial 
compliance with the “requirements in case 
of loss” clause be shown. The court con- 
cluded that plaintiff had shown substantial 
compliance. Judgment for plaintiff was af- 
firmed.—The Travelers Fire Insurance Com- 
pany v. Frady, d.b.a. The Lyman Wholesale & 
Salvage Company. United States Court of 
Appeals for the Fourth Circuit. February 25, 
1950. 7 CCH Fire ANp CASUALTY CAsEs 51. 


Collapse of Portion of Ceiling— 
“Other Similar Casualty’’ Construed 


A policy issued by defendant covered “all 
risks of loss or damage” to plaintiff’s per- 
sonal property in his home except “(d) .. . 
breakage of eyeglasses, glasswear, statuary, 
marbles, bric-a-brac, porcelains and similar 
fragile articles (jewelry, watches, bronzes, 
cameras and photographic lens excepted), 
unless occasioned by theft or attempt there- 
at, vandalism or malicious mischief, or by 
fire, lightning, windstorm, earthquake, flood, 
explosion, falling aircraft, rioters, strikers, 
collapse of building, accident to conveyance 
or other similar casualty, nor unless likewise 
occasioned, against marring or scratching of 
any property not specifically scheduled here- 
in.” While plaintiff and his family were 
dining in the kitchen, they heard a “tremen- 
dous crash.” Upon investigating, they found 
that one fourth of the dining room ceiling 
had collapsed and fallen upon various items , 
of personal property. There were no cracks 
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in the ceiling and nothing that would have 
warned of the impending collapse. 

On appeal from a judgment for defendant, 
plaintiff contended that the loss came within 
the exception to the exclusion clause; that 
an examination of the exceptions to the ex- 
clusion clause discloses that it was intended 
to cover the type of casualty wherein human 
intervention plays no part; and that the 
question of construction involved is whether 
the casualty sued upon is an “other similar 
casualty,” as referred to in the policy. 

The court agreed with defendant that the 
only similar casualty insured against by the 
exceptions to the exclusion clause covering 
the type of property damaged was that of 
“collapse of building.” In ¢ases in which 
courts have construed the peril “collapse of 
building” in various types of insurance 
policies, it has been held that the entire 
building must lose its distinctive character 
as a building before there is a collapse 
of the building within the terms of the policy. 
The damage to plaintiff’s personal property 
was caused by the collapse of one fourth of 
the ceiling area of one room of his home. 
This could not be held to be a casualty simi- 
lar to the collapse of a building. The court 
concluded that plaintiff failed to establish 
that the casualty sued upon was an “other 
similar casualty” in relation to any or all of 
the casualties listed in the policy. Judgment 
for defendant was affirmed.—Rubinstein v. 


Fireman’s Fund Insurance Company. Illinois 
Appellate Court, First District. January 19, 
1950. Released February 21, 1950. 7 CCH 


FirE AND CASUALTY CASEs 56. 


Fire Policy and 
Extended Coverage Endorsement— 
One or Two Contracts? 


In October, 1939, defendant issued to plain- 
tiff a fire insurance policy in the amount of 
$2,500. The premium paid was $105.70. The 
following year, in consideration of a premium 
of $9.60, an extended coverage endorsement 
was attached. This endorsement extended 
the coverage of the policy to direct loss by 
windstorm, hail, explosion, riot, riot attending 
a strike, civil commotion, aircraft, vehicles and 
smoke. It was specifically provided that the 
endorsement did not increase the amount of 
insurance provided by the policy. A clause 
in the endorsement entitled “Substitution of 
Terms” stated: “In the application of the 
provisions of this policy, including riders 
and endorsements (but not this endorse- 
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ment), to the perils covered by this Extended 
Coverage Endorsement, wherever the word 
“fire” appears there shall be substituted 
therefor the peril involved or the loss caused 
thereby, as the case requires.” In May, 
1945, plaintiff suffered a windstorm loss of 
$805.70, which was paid by defendant. Two 
years later, plaintiff's building was totally 
destroyed by fire, the loss exceeding $2,500. 

Defendant contended that the policy with 
the extended coverage endorsement consti- 
tuted only one policy for $2,500 on the 
various perils enumerated, and that having 
previously paid $805.70 on the windstorm loss, 
it now owed only the difference between 
that amount and $2,500. Plaintiff, on the 
other hand, argued that the original policy 
and the extended coverage endorsement con- 
stituted two severable contracts for which 
separate premiums were paid. He also ar- 
gued that under the “Substitution of Terms” 
clause, by substituting the word “windstorm” 
for the word “fire” in the original policy, 
it clearly appeared that he was insured 
against the peril of windstorm in the amount 
of $2,500, in addition to his protection against 
fire loss in the amount of $2,500. 


The court held that under the language 
used in the last clause of the endorsement, 
the original policy and the endorsement con- 
stituted one—and only one—policy contract. 
It was not an insuring agreement, but simply 
extended the coverage of the policy to nine 
perils not included in the original. Although 
the “Substitution of Terms” clause did pro- 
vide $2,500 in insurance as to each one of 
the perils named therein, the terms of the 
endorsement stated clearly that the amount of 
insurance for which the insurer was liable was 
not increased. Judgment allowing plaintiff a 
recovery of $2,500 was reversed, and judg- 
ment entered in his favor for only $1,694.30. 
—Oller v. New York Fire Insurance Company. 
Illinois Appellate Court, Fourth District. 
Filed January 19, 1950. 7 CCH Fire anp 
CASUALTY CASEs 68. 





Guest's Ring Lost— 
Theft-Policy Ownership Limitations 


Plaintiffs sought recovery under the pro- 
visions of a “residence and outside” theft 
policy covering jewelry, sterling silver and 
furs for the loss of a diamond ring owned 
by a guest. The insurer denied liability on 
the ground that only the insured parties 
were protected. Under the terms of the 
policy, coverage for loss “occurring at any 
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part of the premises not occupied exclusively 
by the insured’s household,” was limited to 
property owned or used by the insured or a 
permanent member of his household, or 
owned by a residence employee. The owner- 
ship limitation also applied to coverage for 
theft away from the premises or when the 
premises were rented to another. However, 
there were no limitations as to ownership 
of the articles under the “Theft from the 
Premises” coverage. 

The court held that it was significant that 
the policy required that “upon the company’s 
request the insured and every claimant here- 
under shall submit to examination by the 
company ” This provision indicated 
that it was contemplated that persons other 
than the insured might make claim for loss 
sustained by them. Moreover, both the 
soliciting agent and claim adjuster had as- 
sured plaintiffs that all guests were covered. 
Judgment for plaintiffs was affirmed.—Wil- 
son et al. v. Hawkeye Casualty Company. 
Wyoming Supreme Court. March 21, 1950. 
7 CCH Fire anp CASsuALTy Cases 85. 


All-Risk Floater Policy— 
Binder and Policy in Conflict 


Plaintiff sought recovery from defendant on 
an “all-risk” insurance binder for personal 
clothing stolen from her station wagon in 
front of a hotel in Mexico City. The Tate 
Insurance Agency at Ardmore, Oklahoma, 
had written to plaintiff on September 22, 
1945, stating: “We are today binding all- 
risk insurance for you in the Republic as 
follows: $14,925.00 on scheduled jewelry. 
$8,500.00 on furs. $5,000.00 on clothing only 
while away from the above premises. Policy 
to be issued as soon as proper appraisal is 
received.” A copy of the binding letter went 
to defendant. On October 1, 1945, before 
the policies were delivered, the loss occurred. 
On October 8, defendant delivered to plain- 
tiff’s uncle in Dallas, Texas, two policies of 
insurance, dated September 22, 1945. One 
was an ali-risk floater policy, covering the 
scheduled jewelry and furs. The other was 
an island-marine scheduled property floater 
policy, in the face amount of $5,000, covering 
clothing while away from home, but except- 
ing from coverage losses caused by theft 
or pilferage from an automobile, “unless as 
a direct result of violent and forcible entry 
from a fully enclosed body, the doors and 
windows of which were securely locked, or 
from a securely locked compartment, but in 
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no event for more than ten per cent of the 
total amount of insurance for which the 
policy was written, or for more than $250.00 
for any one loss.” Thus, under the policy 
issued, the limit of defendant’s liability would 
in no event exceed $250 on this particular 
clothing loss. Defendant, however, denied 
liability for any amount on the grounds that 
the station wagon was not locked at the time 
of the theft and no forcible entry was made. 


On appeal from a judgment in the trial 
court for plaintiff, the insurer contended 
that the floater policy on the clothing was 
issued in pursuance of and in conformity 
with the binder and, being dated and effec- 
tive as of the date of the binder, it super- 
seded it. Furthermore, since the floater 
policy was the only standard form of policy 
which could have been issued covering the 
risk, the terms and conditions of the policy 
governed the rights of the parties and op- 
erated to limit its liability to $250. The court 
held that when the parties agree in writing 
upon specific terms of coverage, the insurer 
cannot avoid liability by issuing a policy 
which does not cover the risk contemplated 
by the binder, particularly after the loss 
has occurred and liability has attached. An 
insurer cannot promise one contract and ful- 
fill it with another. Judgment for plaintiff 
was affirmed.—Republic Insurance Company, 
Dallas, Texas v. French. United States Court 
of Appeals for the Tenth Circuit. March 2, 
1950. 7 CCH Fire anp Casuatty Cases 53. 


Authority of Board of Insurance 
Commissioners— 
Adoption of $100-Deductible Clause 


Plaintiff sued the Board of Insurance 
Commissioners of Texas to compel it to 
cancel its order requiring insurance com- 
panies to insert a $100-deductible clause in 
all windstorm, hurricane or hail insurance 
policies. The trial court held that the Board 
did not have statutory authority to adopt 
the order, and the Board appealed. In 
earlier cases, the courts sustained the “iron 
safe clause” and a clause limiting liability 
to three fourths of the value of personal 
property, both of which were prescribed 
without specific statutory authority. On the 
other hand, an order fixing the amount of 
commissions an insurance company could 
pay its local agent was invalidated on the 
ground that it constituted an interference 
with the right of private management. 
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The court held that the Board had ample 
authority to order the $100-deductible clause, 
since the clause did not purport to regulate 
the internal affairs of an insurance company, 
but was of the same character as the “iron 
safe clause” and “three-fourths value” clause. 


Plaintiff also contended that the order 
was unreasonable, arbitrary and discrimina- 
tory and, therefore, unconstitutional. A 
study of events leading to adoption of the 
order showed that the loss ratios on storm 
coverage had increased alarmingly. As a re- 
sult, insurance companies were having dif- 
ficulty in buying reinsurance and were forced 
to withdraw from this field of insurance in 
Texas. Companies were faced with the 
problem of either discontinuing business or 
adopting a deductible form. The court held 
that the evidence was sufficient to show that 
the order was not so unreasonable as to 
be invalid. Plaintiff is deprived of the right 
to insure his property against storm damage 
to the extent of the first $100 of his loss. 
“This may be regrettable,” the court re- 
marked, “but if to give him this privilege 
would so increase the cost of storm insur- 
ance as to be prohibitive, he and those like 
him must endure for the public good.” Judg- 
ment for plaintiff was reversed.—Board of 
Insurance Commissioners et al. v. Carter.Texas 
Court of Civil Appeals, Third Supreme Ju- 
dicial District, Austin. Filed March 1, 1950 
7 CCH Fire anp Casuarty Cases 58. 


Late Proof of Loss— 
Waiver by Delaying Tactics 


Plaintiff’s building and its contents were 
destroyed by fire on July 25, 1947. Imme- 
diate notice of the fire and loss was given 
to defendant, as required by the terms of 
the fire insurance policy it had issued. Proof 
of loss was filed by plaintiff and retained by 
defendant without objection. Thereafter, 
defendant entered into negotiations with 
plaintiff concerning payment of his claim 
and, when plaintiff inquired from time to 
time about its status, he was informed that 
the matter was receiving defendant’s atten- 
tion and that when it completed its investi- 
gation of the claim and had received the 


necessary data, the claim would be paid 
and/or satisfactorily adjusted. However, not 
until July 16, 1948, eleven months and twenty- 
one days after the fire, in response to a 
demand for payment made through plaintiff's 
attorney, was plaintiff informed that any 
additional data or proof of loss was required 
of him; and this information was obtained 
from the adjustment bureau, not from de- 
fendant. Additional forms for proof of loss 
were furnished by defendant through the 
adjustment bureau on August 11, 1948. On 
September 28, 1948, the adjustment bureau 
informed plaintiff that defendant had de- 
clined to accept the documents as satisfac- 
tory proof of loss for certain enumerated 
reasons, none of which was based on failure 
to file proof of loss earlier. On the contrary, 
defendant furnished, through the adjust- 
ment bureau, additional forms for proof of 
loss, which were executed and forwarded 
to defendant through the bureau on Octo- 
ber 12, 1948. These last documents, to be 
used in filing proof of loss under the policy, 
were furnished by defendant and its agent 
more than fourteen months after the fire. 
Thereafter, defendant caused plaintiff to be 
indicted and prosecuted for filing the proof 
of loss: dated October 12, 1948, on the 
ground that plaintiff was guilty of making a 
false insurance claim in violation of G. S. 
14-214. Following acquittal, plaintiff brought 
suit to recover under his policy, and de 
fendant demurred to the complaint on the 
ground that plaintiff did not commence 
his action within twelve months after incep- 
tion of the loss, as required by the policy 
and statute. 


The court held that if defendant, by its 
promises and conduct, was responsible for 
the delay in filing a proper proof of loss, 
it would be estopped from enforcing the 
policy provision which required suit to be 
brought within twelve months after loss. 
The evidence was sufficient to take the case 
to the jury on the questions of waiver and 
estoppel. Judgment overruling defendant’s 
demurrer was affirmed.—Meekins v. Aetna 
Insurance Company. North Carolina Supreme 
Court. Filed March 1, 1950. 7 CCH Fire 
AND CASUALTY CAsEs 76, 


Present savings of the American public represents purchasing power 
almost double that of 1940 despite the reduced purchasing power of 


the dollar. 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as Reported 
by CCH AUTOMOBILE INSURANCE REPORTS 





Automatic Insurance for New Vehicle 
Is Limited to Specific Coverage 


Plaintiff became liable for damage as a 
result of the negligent operation of his 
truck. He sued an insurance company which 
had issued him a policy covering his auto- 
mobile. The policy contained a clause which 
provided automatic insurance for newly 
acquired vehicles, and plaintiff claimed that 
this clause extended the insurance on his 
automobile to the truck. The clause ex- 
pressly stated it was limited to “such in- 
surance as is afforded by this policy” and 
only “to the extent the insurance is ap- 
plicable to all such previously owned auto- 
mobiles.” Two types of coverage were 
available: business and pleasure or com- 
mercial. Plaintiff had selected the former. 
The court was of the opinion that a reason- 
able person would not understand that the 
automatic insurance clause removed the 
restriction to use and brought commercial 
vehicles automatically under the protection 
of a private automobile liability policy. The 
trial court properly sustained the insurer’s 
demurrer to the petition—Keohn v. Union 
Fire Insurance Company et al. Nebraska 
Supreme Court. Filed January 27, 1950. 
33 CCH Avtomosire Cases 277. 


Failure to See Tracks, Hear Train— 
Any Contributory Negligence? 


A motorist who died in an unwitnessed 
railroad-crossing accident was not contribu- 
torily negligent as a matter of law, even 
though the train approached with headlight 
burning, bell ringing and whistle sounding. 
The dangerous upgrade crossing was pro- 
tected only by a crossarm sign; there were 
no gates, no lights and no watchman. The 
motorist, who was unfamiliar with the cross- 
ing, had an obstructed view until he reached 
the first side track, and it was possible that 
a high wind detracted from sound. Should 
the motorist have seen the crossing within 
the legal range of his headlights? Perhaps, 
but the evidence did not indicate such a 
holding as a matter of law. Approaching 
the top of a hill at night, the headlights of 
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an automobile shoot upward, and it was 
possible that the tracks were not visible even 
to one who was using ordinary care. Whether 
the railroad had adequate warning signs and 
whether the motorist was contributorily negli- 
gent were issues which should have been 
submitted to the jury. The trial court erred 
in directing a verdict for the railroad.— 
Zivkoff, Admr. v. The Pennsylvania Railroad 
Company. Ohio Court of Appeals, Ashland 
County. December 7, 1948. 33 CCH 
AUTOMOBILE CASES 267. 


Passenger Who Pays Own Way 
Is Still a Guest 


The fact that the deceased had paid one 
fourth of the expenses of a trip did not make 
him a paying passenger rather than a guest 
in the car, and the provisions of the Illinois 
guest statute determined the driver’s lia- 
bility. The defendant had invited the de- 
ceased and three others to accompany him 
to a World Series baseball game in St. 
Louis. It was agreed that the men would 
share the expenses, and the deceased had 
contributed his portion. While defendant 
was driving at a moderate speed, the front 
end of the car dropped to the pavement 
and the vehicle overturned. But the host- 
driver was not answerable for the death of 
his passengers because there was no evi- 
dence that he was guilty of any willful or 
wanton misconduct.—S/oan v. Nevil. Ten- 
nessee Court of Appeals, Middle Section, 
Nashville. Filed December 9, 1949. 33 CCH 
AUTOMOBILE Cases 252. 


Trailer Tipping Over—"‘Upset”’ 
Damage or Mechanical Failure? 


An insured was permitted to recover under 
the “upset” coverage of a policy for damage 
to his trailer which, while being unloaded 
by means of a hydraulic hoist, tipped over 
as a result of an uneven distribution of the 
load. The insurer did not contend that an 
upset did not occur, but argued that although 
upset was the end result, the damage to 
the trailer was caused by a negligent method 
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of unloading used by the driver. It also 
argued that the upset was caused by me- 
chanical failure of the hydraulic arm to 
support an uneven distribution of weight 
in the trailer. A policy provision excluded 
damage due and confined to mechanical 
failure, “unless such damage is the result 
of other loss covered by the policy.” 


Normally, slag fell out from both sides 
of the trailer bed in equal portions. But, 
in this instance, the driver allowed the slag 
to run out of only one side of the bed, and 
the uneven distribution of the load put such 
pressure on the hydraulic arm on one side 
of the bed that the bed settled slowly to the 
ground, twisting and breaking as it moved. 


The court pointed out that the exclusion 
of recovery for loss occasioned by mechani- 
cal failure was qualified. The policy per- 
mits recovery in the event of mechanical 
failure if the damage is the result of other 
loss covered by the policy. In this case, the 
evidence warranted the conclusion that the 
damage was the result of other loss covered 
by the policy—namely, upset.—Radella v. 
Bankers Mutual Fire Insurance Company of 
Lancaster, Pennsylvania. Pennsylvania Su- 
perior Court. Filed January 12, 1950. 33 
CCH AvutomosiLe Cases 294. 


Liability Is Concurrent When Both 
Policies Contain Pro Rata Clauses 


Washington Phillips had his operator’s 
license revoked and, under the provisions 
of the financial responsibility law, in order 
to requalify for a license, he procured from 
defendant Citizens Casualty Company a named 
operator’s policy, which provided a maximum 
coverage of $5,000 for bodily injury to or 
death of one person. As Phillips did not 
own an automobile, he was insured as a 
nonowner operator. Phillips’ wife owned 
a car which was covered by a $5,000 policy 
issued by plaintiff Celina Mutual Casualty 
Company. Both policies contained an “other 
insurance” clause providing for proration 
of liability. While driving his wife’s auto- 
mobile, Phillips fatally injured an infant, 
whose parents and administrator recovered 
judgments in the amount of $7,900 against 
Phillips. Subsequently, the parents and the 
administrator sued both insurers, and the 
trial court entered judgment against each 
insurer for one half of the total amount due. 

Celina appealed, contending that it was 
a secondary insurer and liable only for the 
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amount in excess of Citizens’ insurance. 
Where there are pro rata clauses in several 
insurance policies insuring the same prop- 
erty. it is the general rule that the insurance 
is concurrent and that each insurer is liable for 
its proportionate amount. Since each policy 
contained a pro rata clause, and since Phillips 
was covered by each policy, the court could see 
no reason why the usual rule should not be ap- 
plied and each insurer be required to pay its 
proportionate share of the judgments. Judg- 
ment of the lower court was affirmed.— 
Celina Mutual Casualty Company of Ohio v 
Citizens Casualty Company of New York 
Maryland Court of Appeals. Filed January 
11, 1950. 33 CCH AvutTomosiLe CAses 298. 


Driver on Special Job 
Still Truck Owner's Employee 


The crucial point in determining an in- 
surer’s liability in this case was whether the 
deceased was an employee of the owner of 
the insured truck. The liability policy cover- 
ing maintenance, ownership and use of the 
truck contained an employee exclusion clause. 
The insured had agreed that his brother, Billy 
Jack, would haul gravel for a highway con- 
tractor. Billy had been on the job about 
two weeks when the truck, parked on an 
incline at a gravel pit, rolled backwards 
and over his body. His widow alleged tha 
the owner was negligent in furnishing Billy 
a truck with defective brakes. 


It was understood that the truck would 
receive two cents for each quarter of a mile 
that each yard of gravel was hauled, and 
out of the truck’s gross earnings the con- 
tractor would withhold and pay to the 
driver seventy-five cents an hour for each 
hour worked. The cost of the gasoline, oil 
and upkeep of the truck was borne by the 
owner. The contractor had no right to hire 
or fire a driver, but in the event a driver was 
drunk or obnoxious, the contractor simply 
pulled the truck off the job. The number 
of hours that the truck was operated and 
the number of yards of gravel that it hauled 
were primary concerns of the owner, and 
the right to insist upon the maximum per- 
formance of the truck was also his preroga- 
tive. Since Billy was a general employee of 
the insured truck owner, even though he 
might also have been the special employee 
of the contractor on the job, his widow’s 
right to recover was barred by the employee 
exclusion clause of the policy. — Central 
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Surety and Insurance Corporation v. Hampton, 
etc. United States Court of Appeals for 
the Fifth Circuit. January 19, 1950. 33 CCH 
AUTOMOBILE CASES 193. 


No Omnibus Liability Where 
Operator Exceeds Limited Permit 


A policy was issued to a partnership in- 
suring a truck used in its business. In 
addition to the named insured, the policy 
defined as an insured any person using the 
vehicle and any person legally responsible 
for its use, provided the actual use of the 
vehicle was with the permission of the named 
insured. While one of the drivers was haul- 
ing dirt for one of the partners, a Mr. 
Weldon asked him if he would haul some 
dirt for him. The driver asked permission 
of the partnership to use the truck for this 
purpose, agreeing that he would divide his 
remuneration with the partnership. He pro- 
ceeded to Weldon’s home, but found that 
he was not in. While returning the truck 
to the partnership’s business location, he 
met a woman who asked him to haul dirt 
for her and to obtain a second-hand hot 
water heater for her, which he agreed to do. 
On the way to the junk yard to obtain the 
hot water heater, the truck was involved in 
an accident. 

The court held that the insurer was re- 
lieved of liability under the omnibus clause 
because the driver was not using the truck 
at the time of the accident with the permis- 
sion and consent of the partnership. He did 
not have permission to do general hauling. 
To hold that he was covered while using 
the truck to haul a hot water heater would 
convert a permit for a limited use into one 
for general use.—Employers Casualty Com- 
pany v. Williamson, Admr. United States 
Court of Appeals for the Tenth Circuit. 
January 3, 1950. 33 CCH AvutTomosiLe 
Cases 198 


Truck Drivers’ Customs 
Do Not Supplant Rules of Road 


Even if there was an agreement among 
the truck operators to drive loaded trucks 
on the wrong side of the road when pave- 
ment was in bad condition, this agreement 
could not supplant the statutory rules of 
the road on a public highway open to travel. 

A contractor was engaged in a road con- 
struction and repair project on a state high- 
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way, which was intersected by a county 
highway. Gravel was hauled from a pit on 
the county highway, which was open to 
traffic, to the construction site on the state 
highway. A truck driver, traveling on the 
wrong side of the road, collided on the 
shoulder of the county road with a truck 
headed in the opposite direction. Each 
driver had seen the other approaching while 
they were still a quarter of a mile apart. 
The driver on the wrong side contended 
that there was an agreement among high- 
way construction project truck drivers that 
loaded trucks should have the right of way 
over smooth portions of the road even though 
it involved driving on the wrong side of the 
road. The other truck driver contended, 
however, that this agreement operated only 
when they were traveling upon private 
property or upon highways closed to public 
travel. Since such an agreement would not 
be effective, the trial court erred in admit- 
ting evidence of the custom and in instruct- 
ing the jury that such a custom would 
supplant statutory rules.—Stephens v. Roy 
Cutsforth et al. Wisconsin Supreme Court. 
Filed December 30, 1949. 33 CCH Aurto- 
MOBILE CASES 243. 


Cancellation 
Through Claims Adjuster Ineffective 


Whether or not an insurance policy had 
been canceled prior to an accident which 
resulted in several damage suits against the 
insured became an important issue in a 
recent Georgia case. One Latimer, a lawyer, 
had an office next door to Epstein-Stringer 
Company, agent for Standard Accident In- 
surance Company. Latimer received a tele- 
phone call from a used-car dealer, asking 
him if he could obtain a policy for a Mr. 
Fowler, who had just purchased a used car. 
Latimer went next door and had an em- 
ployee prepare a policy. Three or four days 
later Mr. Fowler called Latimer and told 
him that his brother had talked to a solicitor 
of another company and asked if he would 
have to take the policy that was written 
by Epstein-Stringer on the Standard Acci- 
dent Insurance Company. “He said he did 
not want the insurance, and I told him I 
thought that was a hell of a way to do 
business, but if he did not want it we were 
not going to ram it down his throat and 
make him take it, and I would call the whole 
thing off.” Mr. Latimer left town on a trip, 
but failed to inform the agency before he 
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left that he had agreed with Fowler that the 
policy would be canceled and that he would 
not be charged any premium. When he 
returned to the city he communicated this 
information to the agency. Meantime, the 
accident had occurred, and the insurer had 
billed Fowler for the premium. 


Since the insured’s attempted cancellation 
was through a claims adjuster rather than 
one authorized to receive cancellations, and 
since the claims adjuster failed to communi- 
cate this fact to the company until after the 
insured had been involved in an accident, 
had been billed for the premium and had 
picked up the policy, the court held that 
the policy had not been effectively canceled 
at the time of the accident, and the insurer 
was not relieved of liability —Standard Acci- 
dent Insurance Company v. Fowler et al. 
Georgia Court of Appeals. December 3, 1949. 
33 CCH AvutomosiLe Cases 214. 


Insurer May Sue for Insured 
Under Liquor Dealer Liability Statute 


Under a policy issued to a motor sales 
partnership, a Michigan insurer agreed to 
pay any liability imposed by law upon the 
partnership, arising out of the ownership, 
maintenance or use of its truck. One of the 
partners permitted his nineteen-year-old son 
to drive the truck to a ball game. During 
the evening the boy purchased some beer 
from the operators of a tavern, became 
intoxicated and while driving in this con- 
dition struck another automobile. The in- 
surance company paid the judgments ren- 
dered against the partner individually and 
the partnership and then brought an action 
under the liquor dealers’ liability statute 
against the tavern operators. Under the 
statute, every wife, husband, child, parent, 
guardian “or other persons who shall be 
injured in person or property by an 
intoxicated person by reason of the unlawful 
selling, giving or furnishing to any such 
persons any intoxicating liquor,” shall have 
a right of action against the person who, 
by furnishing the liquor, contributed to the 
intoxication. 

The tavern operators claimed that the in- 
surer did not have a cause of action either 
as a “person” within the meaning of the 
statute or by assignment from such a “per- 
son.” The court replied that while the in- 
surer might not have a cause of action in 
its own right, the statute did not prohibit, 
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and the “real party in interest” statute ex- 
pressly permitted an assignment of a cause 
by an injured “person.” The insurer, as 
assignee of the partnership, stood sufficiently 
in the partnership’s shoes to maintain the 
action —McDaniel et al. v. Crapo et al. 
Michigan Supreme Court. Filed January 9, 
1950. 33 CCH AvutomosiLe Cases 265. 


Eighty Miles Per Hour on Curve— 
Host Is Wanton 


One Mrs. Marquis, driving under the influ- 
ence of one highball, was both intoxicated and 
guilty of willful misconduct in rounding a wet 
curve on a misty night at a speed of eighty 
miles per hour and crashing into the rear of a 
disabled truck. Although the windshield 
wipers were in operation on the host’s car, 
and there were red warning lights on the 
disabled truck, the host failed to see the 
obstacle in the road. She was thoroughly 
familiar with the two-lane road and its sharp 
curves and grades. The court upheld a 
verdict of $50,000 for one injured guest and 
a verdict of $60,000 for the second injured 
cuest.—Johnson et al. v, Marquis. California 
District Court of Appeal, Third District. 
August 16, 1949. 33 CCH AvuTOMOBILE 
Cases 228. 


Temporary Taking of Truck 
Held ‘‘Theft’’ 


An employee’s appropriation of his em- 
ployer’s truck to his own use, contrary to 
express instructions, constituted a “theft” 
within the coverage of an insurance policy, 
even though there was no evidence that the 
employee intended permanently to deprive 
his employer of his vehicle. The truck was 
damaged after it had been taken by the em- 
ployee. The policy covered loss of or dam- 
age to the vehicle caused by theft. In 
rendering the decision, the Florida court com- 
mented that recent decisions indicate a growing 
trend to rule more strictly against insurance 
companies on the “theft” provisions of their 
policies and to extend coverage under these 
provisions to wrongful deprivations of the 
property of another, even though there is 
no intent permanently to deprive the owner 
of his property. 


The insured was in the long-distance 
hauling business and employed drivers to 
assist him on a haul or, occasionally, to 
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make a trip alone. On this occasion, the 
insured had dispatched one Howard to pick 
up a load in Miami, Florida, deliver it to 
Philadelphia, Pennsylvania, and to return 
to the insured’s home terminal in Wildwood, 
Florida, with a return load if possible. 
Howard delivered the load in Philadelphia, 
but then the trouble began. He telephoned 
the insured that he was picking up a return 
load at Terminal Service Station in New 
Brunswick, New Jersey, one of the insured’s 
contacts. Three days later, having heard 
no further word, the insured telephoned 
Terminal Station and was informed that 
Howard had been drinking and that they 
had not loaded him. Much later, Howard 
and the truck were traced to Greensboro, 
North Carolina, where the truck was found 
parked on the street with the keys in it and 
Howard registered in a hotel under an 
assumed name. — Firemans Fund Insurance 
Company of San Francisco, California v. 
Boyd. Florida Supreme Court. Filed De- 
cember 20, 1949. 33 CCH AvutTOMOBILE 
Cases 190. 


Drinking Not Necessarily 
Forewarning of Wanton Misconduct 


The fact that a guest knew that her host 
had been drinking before she entered the 
car did not prevent her recovery for her 
host’s subsequent willful and. wanton miscon- 
duct in driving on a gravel road at an excessive 
speed, swerving first to the left and then 
to the right and finally crashing into a 
tree. Although it is generally true that a 
person who drives after drinking is more 
apt to be negligent than one who has not 
imbibed, it does not follow that willful and 
wanton misconduct on the part of a drink- 
ing driver is always foreseeable. In this 
instance, there was insufficient indication of 
the host’s physical or mental incapacity 
to have forwarned her guest that disaster 


would befall. 


The host and her guest each had drunk 
a highball before dinner, and following 
dinner drank another highball, two glasses 
of beer, a mixed drink and some soft drinks. 
Later in the evening they had several drinks 
at a party, including “one for the road.” 
The guest noticed that her host “felt” her 
drinks and was somewhat more hilarious 
than usual, but the host assured her guests 
At least 
four times prior to the accident, the guest 
had protested about the speed of the car, 


that she was able to drive safely. 


Automobile 


but her complaints had gone unheeded. 
Although admitting that it was a border-line 
case, and that neither excessive speed nor 
driving while under the influence of alcohol 
alone was sufficient to establish liability, the 
court held that the host’s failure to apply 
the brakes and her persistent reckless 
conduct in the face of impending danger pre- 
sented a willful and wanton issue for deter- 
mination by the jury. Judgment for the 
guest was affirmed.—Dazvis v. Hollowell et al. 
Michigan Supreme Court. Filed January 
9, 1950. 33 CCH AutoMosite Cases 205. 


‘Premises Rented to Insured’’ 
Exclusion—Garage Wall Damaged 


A truck owned by plaintiff linen service 
company was insured by defendant under a 
“fleet policy,” which covered liability for 
property damage caused by the operation of 
vehicles owned by eight corporations. The 
policy was issued at a reduced rate because 
of the large number of vehicles covered, all 
of which were under the same management 
and operating control. The policy contained 
a clause excluding liability for damage by 
reason of injury to or destruction of prop- 
erty owned by, rented to or in charge of the 
insured. The principal damage was done 
to the front of a one-story garage which, 
in conjunction with the first floor of an 
adjacent three-story building, was rented to 
a linen company, another of the corporations 
insured under the policy. The trial court 
held that the damage was within the terms 
of the exclusion clause because the garage 
was “rented to” and “in charge of” the 
linen company. Judgment was rendered for 
the insurer, and plaintiff appealed. 


In the trial court, the parties submitted 
a stipulation of agreed facts and stated that 
testimony was to be taken only for the pur- 
pose of clarifying a paragraph of the stipu- 
lation which described the damage to the 
building. The second and third floors of the 
three-story building were rented by a gasket 
company, a corporation not among those 
insured under the policy. Plaintiff did not 
contend that it could recover if the portion 
of the building damaged was rented to or 
in charge of the linen company, but con- 
tended that the garage and adjacent build- 
ing constituted a single structure which was 
in part rented by the gasket company; that 
some of the damage was done to an entrance 
to the three-story building which was used 
both by the linen company and the gasket 
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company; and that the damage to the 
garage was to its roof and front and con- 
sequently not to a portion of the property 
rented to or in charge of the linen company. 
The question whether the entrance to the 
three-story building was damaged was with- 
in the scope of the hearing before the trial 
court, which found that it was not damaged. 
Since the evidence before the trial court was 
conflicting, its finding was final. 

However, the trial court’s finding that the 
garage was in the exclusive control of 
the linen company not only was outside the 
issues submitted to it for determination but, 
as a statement of fact, had no support in 
the stipulation or evidence, The reviewing 
court held that the answer to the issue lay 
in a determination whether the portion of the 
building damaged was included in the parts 
of the premises rented to the linen company. 
The court applied the rule that in the ab- 
sence of any provision in the lease to the 
contrary, the right to use and control the 
outer walls adjacent to a portion of a build- 
ing occupied by a tenant is impliedly in- 
cluded in the premises he rents. In this 
case, the trial court found that plaintiff's 
truck ran into the garage at the side of the 
garage door, causing extensive damage to 
the brick front of the garage and breaking 
a plate glass window adjoining the garage 
door. Under the rule stated by the court, 
the front wall and doors of the garage were 
included in the premises “rented to” the 
linen company. Therefore, the damage was 
within the terms of the exclusion clause, and 
the insurance company was not liable to 
plaintiff—Central Coat, Apron and Linen 
Service, Inc. v. Indemnity Insurance Company 
of North America. Connecticut Supreme 
Court of Errors. Filed December 13, 1949. 
33 CCH AvtTomosiLe CAsEs 230. 


Implied Permissive Use— 
Insurer's Liability 


A member of the Merchant Marine was 
keeping steady company with a girl. Before 
going to sea he told the girl he was leaving 
his car with her and that “he did not want 
to come back and find it wrecked.” Subse- 
quently the girl dated another man, whom 
she allowed to drive the car, and who be- 
came involved in a collision while using it 
for his own purposes. 


The court reversed the trial court, which 
had struck out the plaintiff's evidence. The 
girl friend was not a mere bailee “but was 
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vested with general authority over the use 
and operation of the car and could permit its 
use by others under appropriate circum- 
stances.”—Robinson v. Fidelity and Casualty 
Company of New York. Virginia Supreme 
Court of Appeals. January 16, 1950. 33 CCH 
AUTOMOBILE CASES 336. 


Notice of Accident— 
Cooperation Clause 


A nine-year-old boy was injured by a car 
driven by a_ sixteen-year-old boy. The 
driver and his companions were playing 
“hide and seek” with other teen-agers and 
were driving at night with the lights off. 
They did not know they had run over the 
younger boy, and told investigating officers 
they were driving with the lights on. 

Some two months later, suspicions point- 
ing to his car as the one involved, the father 
of the driver reported that fact to the agent 
of his insurer, Written notice was not given 
the insurer until ninety-two days after the 
injury of the plaintiff, 

The court said that the assured gave oral 
notice immediately upon learning of the 
claim, that the insurance company was not 
prejudiced by the delay, and that the un- 
truthfulness of the driver’s statement was 
known by the insurer more than two months 
before the trial. It held these facts sufficient 
to establish the liability of the insurer.- 
Leach, etc. v. Farmer's Automobile Interinsur- 
ance Exchange. Idaho Supreme Court. Filed 
January 10, 1950. 33 CCH AUTOMOBILE 
CAsss 341. 


Duty of Guest to Warn 
Is No Defense 


Plaintiff, riding in her father’s car in an 
unfamiliar neighborhood, was looking for 
street signs on the crossing streets. At the 
intersection where the accident occurred, 
the view was obstructed by some bushes 
on the corner. The driver of the other car, 
the defendant, contended plaintiff had a 
duty to warn her father, who was driving the 
car, of the partial obstruction of the view. 


This contention was rejected, the court 
stating the general rule to be that a guest 
passenger in an automobile has no duty to 
warn the driver until some fact or situation 
out of the usual and ordinary is presented. 
—Erickson v. Morrison. Nebraska Supreme 
Court. Filed January 6, 1950. 33 CCH 
AUTOMOBILE CAsEs 322. 
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LEGISLATION: 


_FEDERAL—STATE—Continved fron page 232 


Motor Vehicles for Transportation of Persons 


Death or Injury 


to Any One 
Capacity Person 
7 persons or less $5,000 
8-16 persons $5,000 
17-25 persons $5,000 
26 or more persons $5,000 


Total Liability for 
Death or Injury 


to Persons Property Damage 
$10,000 $1, poo 
$15,000 $1,00 
$20,000 $1, 000 
$25,000 $1,000 


Motor Vehicles for Transportation of Property 


Death or Injury 


to Any One 
Gross Weight Person 
5,000 Ibs. or less $5,000 
Over 5,000 Ibs. $5,000 


Provision is made for filing and public 
inspection of rate and service schedules. No 
contract carrier may make any change in 
its contract filed with the Department ex- 
cept with the approval of the Department. 


The Department has authority to fix or ap-. 


prove the rates, fares, charges, classifications, 
rules and regulations of each common car- 
rier, and to regulate operating schedules so 
as to insure adequate and convenient trans- 
portation service. The law also prescribes 
that a carrier may not permit a driver or 
chauffeur to remain on duty for a longer 
period than sixteen hours in any twenty-four 
hour period, which must be followed by at 
least ten consecutive hours off duty (H. B. 
258, approved March 24, 1950).... Any res- 
ident of New York who is enrolled as a 
pupil in a driver’s training course approved 
by the state education department may re- 
ceive a learner’s permit entitling him to drive 
for a period of six months from the date of 
issuance of the permit. This law becomes 
effective July 1, 1950 (A. B. 2034, approved 
March 13, 1950). . . . Massachusetts has a 
new law requiring medical examiners to 
report to the Registrar of Motor Vehicles 
deaths caused by motor vehicles (H. B. 962, 
approved February 25, 1950). 


Mutual or cooperative fire insurance com- 
panies ... Mutual or cooperative fire insur- 
ance companies in Georgia are authorized 
to make contracts of insurance and reinsur- 
ance against loss or damage to person or 
property occasioned by the operation of any 
and every kind of motor vehicle, including 
passenger automobiles, motorcycles, trucks 
and trailers (H. B. 1036, approved February 
17, 1950). 


Officers’ salaries . . . In Massachusetts, an 
insurance company may not pay to an offi- 


Legislation 


Total Liability for 
Death or Injury 
to Persons Property Damage 
$10,000 $1,000 
$15,000 $1,000 


cer, trustee, director or any person a salary, 
compensation or emolument amounting in 
any year to more than $10,000, unless the 
payment is authorized by a vote of the board 
of directors. In addition, an insurance com- 
pany may not make an agreement with one 
of its officers, trustees or employees that for 
services rendered or to be rendered he shall 
receive any salary, compensation or emolu- 
ment that will extend beyond a period of 
three years from the date of the agreement 
(H. B. 1213, approved February 7, 1950). 


Police officers . . . In lieu of posting bond, 
a Virginia police officer engaged in the en- 
forcement of the laws relating to the oper- 
ation of motor vehicles, may furnish a liability 
insurance policy in the amount of $15,000, 
as proof of his ability to respond in damages 
for injury to a person resulting from unlaw- 
ful, negligent or improper conduct while on 
official duty. The premiums are payable out 
of funds appropriated for the enforcement 
of the motor vehicle laws. All policies must be 
approved by the Commissioner of Motor Vehi- 
cles (H. B. 273, approved March 10, 1950). 


Policy forms . . . Virginia has repealed its 
law which required copies of policy forms 
used by insurers to be filed with the State 
Corporation Commission (H. B. 369, approved 
March 10, 1950), and has empowered the 
Commission, when it decides that there is 
no further necessity for requiring the use of 
a particular standard form previously adopted 
or approved, to enter an order discontinuing 
use of the form (H. B. 373, approved March 
11, 1950). 

Rates ... Classification rates, under Vir- 
ginia law, may be modified to produce rates 
for individual risks in accordance with rat- 
ing plans which establish standards for meas- 
uring variations in hazards or expense pro- 
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visions, or both. These standards may measure 
any difference among risks that can be dem- 
onstrated to have a probable effect upon losses 
or expenses (H. B. 521, approved March 15, 
1950). 

Releases . . . Settlements or releases ob- 
tained in Massachusetts after October 1, 1950, 
from injured persons confined to hospitals 
or sanitariums are invalid unless at least five 
days prior to the obtaining of the release, 
the injured party has signified in writing his 
willingness to give a release. Moreover, 
such a release or settlement is not admissible 
in evidence at the trial of a personal injury 
action unless the release was obtained within 
fifteen days after the injuries were sustained. 
These provisions do not apply to statements 
or releases obtained by police officers or in- 
spectors of motor vehicles in the perform- 
ance of their duties (S. B. 525, approved 


March 6, 1950). 


Southern hospitality .. . The Kentucky 
Senate, by resolution, extended a cordial 
invitation to the Prudential Insurance Com- 
pany of America to locate its central home 
office in the Commonwealth (S. R. 51, adopted 
March 1, 1950). Prudential, which has de- 
cided to decentralize its executive offices and 
locate several home offices throughout the 
United States, already has established one 
home office in California. 


Service of process ... Any foreign coop- 
erative nonprofit life benefit corporation 
wishing to transact business in Virginia must 
appoint the Secretary of the Commonwealth 
as its attorney for service of process. Prior 
to this amendment, these corporations were 
required to appoint the Clerk of the Corpo- 
ration Commission as attorney for service, 
of process (H. B. 451, approved March 15, 
1950). 

Students’ injuries . .. The board of trus- 
tees of any Mississippi school district is au- 
thorized to pay out of the athletic fund or 
funds obtained from athletic activities all of 
the medical expenses fot injuries sustained 
by a student while participating in athletic 
activities with other schools. The board, at 
its discretion, may contract for hospitaliza- 
tion insurance designed to compensate fully 
students for medical expenses resulting from 
injuries sustained in athletic contests with 
other schools (H. B. 25, approved March 1, 
1950). 


Unauthorized Insurers’ Process Act... 
Georgia has enacted the Unauthorized In- 
surers’ Process Act, which provides for serv- 
ice of process upon unauthorized insurers, 
prescribes how a defense may be made by 
these insurers and provides for the allow- 
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ance of attorneys’ fees in actions against 
such insurers. The law provides that any of 
the following acts, effected by mail or oth- 
erwise, by an unauthorized foreign or alien 
insurer, constitutes doing business in the 
State: 

(1) The issuance or delivery of contracts 
of insurance to residents of Georgia or to 
corporations authorized to do business therein. 

(2) The solicitation of applications for 
contracts. 

(3) The collection of premiums, member- 
ship fees, assessments or other considerations 
for such contracts. 


These acts or any other transaction of 
business is equivalent to and constitutes an 
appointment by the insurer of the Insurance 
Commissioner to be its attorney for service 
of process (H. B. 1041, approved February 
17, 1950). 


Unfair trade practices . . . Georgia has 
passed a bill which regulates trade practices 
in the business of insurance by defining, or 
providing for the determination of, all prac- 
tices in the state which constitute unfair 
methods of competition or unfair or deceptive 
acts, and by prohibiting these acts. The stat- 
ute provides for a determination by the In- 
surance Commissioner of any violations, after 
a hearing, with a right of review by certior- 
ari to the superior court (S. B. 125, approved 
February 17, 1950). 


Proposed State Legislation 


The New York legislature has passed a 
bill (A. B. 1565) which, if signed by Gov- 
ernor Dewey, will amend Section 67 of the 
Insurance Law. Section 67 permits interlock- 
ing directorates among insurance companies 
having a common management and allows 
one insurance company to own stock in an- 
other insurance company, provided that these 
acts do not tend to lessen competition or to 
create a monopoly. In the event of a viola- 
tion of the law, the Superintendent of In- 
surance may conduct a hearing and issue a 
cease-and-desist order, which is subject to 
judicial review. 

Under the proposed amendment, the Su- 
perintendent would have increased sanctions 
available to deal with violations. In addition 
to issuing a cease-and-desist order, he could 
direct the insurance company to divest itself 
of the stock held and to eliminate the direc- 
tors chosen contrary to the provisions of the 
law. The amendment would also give the 
attorney general the right to maintain an 
action upon his own information to prevent 
and restrain violations of Section 67. 
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